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CHAPTER XXL 

Landholdings and the Relation of Landlord and Tenant in 
India—The Permanent Settlcnient. 

§ 268. The Bengal Zemindars, as we found therUj were 
the persons who collected the revenue from the cultivators 
and other subordinate landholders, and they were res¬ 
ponsible for paying it when collected into the Government 
treasury. Their origin was various and their rights were 
by no means-well defined/^ They were no doubt in many tnindars. 


* ‘‘iVIost of the considerable Zemindars in Bengal may be traced to an 
prigiii within the last century and a half.. The extent of their jurisdictions 
has been considerably augmented during the time of Jaffr Khan, and since, 
by purchases from the original proprietors, by acquisitions in default of legal 
, lieirs or in consequence of the confiscation of the lands of other zemindars. 
Instances are even related in which zemindaris have been forced upon the 
incuml)ents.”—Mr. Shore’s of the 2 nd April 1788. “Since the 

decline of th«.* constitution in the reign of Farokhsir and the introduction 
oi\\\Q. farming system recommendation of Rattaiichand, when corrup* 
tion pervaded every department of the State, the unprincipled zemindars by 
ingratiating themselves with the Amils, or rulers for the time being, distressed 
the inferior zemindars by every possible mode, until they were reduced to the 
necessity of selling their zcviindavls to their oppressors, who thenceforward 
became by virtue of usage, not of right, the acknowledged proprietors of 
them. Other zemindars, having desolated their lands by mismanagement and 
dissipation, were obliged by the ruling power lo dispose of them to more 
pnident and opulent zemindars for the liquidation of their balances. The 
title of the purchasers of such land was considered good and valid. Towards 
the dose of the reign of Mahomed Shah, during the administration of Ram- 
narain and Jankiram and other Nazims of the Bahar Province, certain mnin- 
dars by attaching themselves to these officers acquired groat influence, and 
either by force or under diftbrent pretences, unjustly possessed themselves 
f^f the e.states of the inferior landiiolders, till at length becoming rich and 
powerful through connivance of the Nazim, who permitted these usurpations, 
they declared themselves the proprietors of thejands thus unfairly acquired. 
It was uy the above modes that m<kny zemindars of this province augmented 
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instances rajas or chiefs, or persons otherwise possessed of 
local importance and influence, which the Mahomedan 
Snbahddrs utilized for the collection of the revenue, and 
which were increased and extended by being thus recognized 
by the authority of Government and called into active 
exercise. Where no such persons existed, the want was 
supplied by appointing some of the numerous candidates 
who were ready to give a valuable consideration for a 
position which afforded great opportunities of profit^ 


their possessions. From being proprietors of a tahik^ they became possessors 
of a pargana ; and from possessors of one parganay they became possessors 
of many.”— Anritjcrs to Questions put to Ghulam Hosen Khan the Historian ^ 
son of Fakhar- UdHiavilah^ formerly Nazim of Bahdr, Mr. Shore in his 
Minutes of the 2nd April 1788 and iSth June 17S9, sa3>’s that the origin of 
the proprietary and hereditary rights of the zemindars is uncertain ; that in 
Alvbar’s time the zemindars of Bengal were numerous, rich and powerful ; 
that they were not of his creation and probably existed with some possible 
variation in their rights and privileges before the Mahomedan conquests in 
Hindustan, and without any formal acknowledgment acquired stability by 
prescription. He infers that the new invaders, who claimed the revenues of 
the country, from motives of policy and humanity employed the ancient 
possessors of the land as their agents for the collection of the taxes of the 
State, superadding the jurisdiction exercised 'by the Collectors of revenue 
in their own system of finance; and that for this purpose, they confinned the 
former proprietors by sanads or grants conferring offices of an inheritable and 
permanent nature. He does not consider the sanad to be the foundation 
of the tenure. In Appendix No. 15 to Mr. Shore's Minute will be found an 
account of the origin and descent of the zemindars of Rajshaye, Dinajpore, 
Barclwdn, Nadia, and Lushkerpore, showing that the zemindari descended 
in these families. Zemindaris,” says the Rairaiyan in his answers, “ are 
of various kinds. Some are obtained by inheritance, some by clearing 
the country of wood, some by the ejectment of the former possessor for 
ill-behaviour, some by purchase, and some in trust. . . . Some are large 
and some small.” In dealing with the argument drawn from inheritance, 
it may be w'ell to remember that under native rule a zemindarl did not 
descend in exact conformity with the Hindu and Mahomedan law, inasmuch 
as it descended intact to one heir and was not suWivided. Reg. XI of 1793 
abolished this “ custom originating in considerations of financial convenience, 
established under the native administrations, according to which some of the 
most extensive zemindaris are not liable to division.” 

’ In order to understand exactly what these sources of profit were, it 
must be borne in mind that the zemindar (or talukdar in the North-Western 
Provinces) paid a fixed sum to Government, This sum was revised occa¬ 
sionally, but it was fixed for the time being. All beyond this sum, that 
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§L 


It had always been usual to exact a sum by way of fine 

or naziirana upon every accession to the position, even 

in the case of the heirs of the zemindars of the former 

class, in whose family their rights had been hereditary 

before the existence of the Mogul power. Persons who 

had an undoubted right of succession found it expedient 

to comply with the demands of those who had it in 

their power to put their rights aside; while new men 

and the heirs of those, whose sanads or patents were but 

a generation old, were very willing to pay for succeeding 

to a position to which they had no other title than the fatdelpro-"^ 

will of the ruler.^ Those, who regarded chiefly the former prieiom. 


could be exacted from the 5>ulx>rdinate holders, was clear gain. Improved 
agriculture, the cultivation of further portions of waste land, the discovery 
of land hold revenue-free without right, the imposition of cesses {alnudb)y 
the' levy of customary fees, and the possession oi sir land, as the home- 
farm or lord’s demesne of the zemindar was called, were all sources which, 
worked with arbitrary and too often lawless discretion, yielded a very con¬ 
siderable income. What the zemindar paid to Government was fixed : 
what he was to take from the raiyats was not fixed. ‘ ‘ The instituted of 
Akbar sliow,” says Mr. Shore, “that the relative proportions of the 
produce were settled between the cultivator and the Government j yet 
in Bengal I can find no instances of Government regulating those pro¬ 
portions.” 

^ See a Note on f lu mode of Investing a ZutuhtdaVy Appendix No. 9 to Mr. 
Shore's Minute of 2 nd April 1788. The zemindars of Nddia, Bardwan, 
Diiiajpore, and formerly of Bishenpiir, Pachete, Birbhiim, and Roshanabad, 
were instances of the first of the above classes—see the Natrayan's anstvers^ 
Appendix No, 17, zW. The succession of the latter, especially where power¬ 
ful, was no doubt assisted by the growing weakness of the Mogul power. 
Exactly the same thing happened in respect of the ancient hemfices in 
Europe—see Hallam’s AAW/tf Vol. I, pp. 160, 161, and 172. In the 

last place Mr. Hallani says—‘‘ Some writers have accounted for reliefs in the 
following manner. Benefices, whether depending upon tiie Crown or its 
vassals, were not originally granted by w'ay of absolute inheritance, but 
renewed from time to time upon the death of the possessor, till long custom 
grew up into right. Hence a sum of money, something between a price 
and a gratuity, would naturally be offered by the heir on receiving a fresh 
investiture of the fief, and length of time might as legitimately turn tliis 
present into a due to the lord, as it rendered the inheritance of the tenant 
indefeasible. This is a very specious account of the matter. But tliose who 
consider, &c. . . . will perhaps be led rather to look for the origin of 
reliefs in that rapacity with which the powerful are ever ready to oppress 
the feeble.” The same may be said of the Bengal zemindars, the difficulty of 
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class of semiudars, were satisfied that a zemindari was 
an hereditary proprietary right in the soil, very similar to, if 
not identical with, an Englishman’s right in his estate. 
Those who fixed their attention upon the latter class con¬ 
tended that it was nothing but an office ; and, when 
pressed with instances of regular succession, replied that 
it was the tendency of all offices to become hereditary 
under the particular system. The holders of the latter 
opinion argued that the principle of dividing the produce 
with the cultivators annihilates the idea of a proprietary 
inheritable right—that the existence of the saiiad proves, 
investiture essential—that a zemindari is expressly called 
a sendee in the sanad, the terms of which assign duties 
but convey no property—that a fine was paid to the 
sovereign as a preliminary to investiture—and that security 
was taken for the personal appearance of the zemindar, 
all which are inconsistent with the notion of a proprietary 
right in him. Those who maintained the former view 
replied that the State claimed merely a share of the 
rents or produce, and this was not incompatible with the 
existence of proprietary right—that a zemindari was 
inheritable by usage and prescription, the force of which 
are admitted in all countries, when derived from principles 
of natural right and conformable to right reason—-that 
the sanad was never conferred at discretion upon an alien 
to the exclusion of the heir and was properly construed 
as confirming existing rights, not as creating new ones— 
that it was only the principal zemindars wdio asked or 
received sanads, wdiile the inferior zemindars succeeded 
according to their own laws of inheritance—that the use 
of the word service in the sanad proved nothing, when 
the tenure w'as found to be hereditary, and property 


cirguing as to whose rlgkis at all will appear from the already quoted observa¬ 
tion of Mr. .Shore—“ The con.stitiitioj^ of the Mogul Empire, despotic in its 
principle, arbitrary and irregular in its practice, renders it sometimes 
almost impossible to discriminate between [tower and principle, fact an<i 
right; and, if custom be appealed to, precedents in violation of it are 
proiluceJ.” 




miSTfty 



and Tenant in Various Countries — {India), 509 

pending upon service in its inception may have become 
by usage hereditary—that the namrana paid on investi¬ 
ture was probably an exaction, or ought at any rate to be 
regarded as a fine for the renewal of an estate—that the 
Krori and Amil, both holding an office concerned with 
the collection of the revenue, paid no namrana and did 
not succeed by inheritance—that in a country subject 
to frequent revolutions in which the zemindar as often 
took part against the Government as with it, the security 
for personal appearance was merely a device to keep them 
to their allegiance—that the sanad contained no term, 
and the obvious inference was that the tenure was to 
continue so long as the conditions of the grant were 
observed.^ 

® Mr, Minute of the 2nd April 178S. Lord Cornwallis said in his 

Minute of the 3rd Fehniary 1790 Tlie question that has been so much 
agitated in this country, whether the zemindars and taliikdars are the actual 
proprietors of the soil, or only officers of Government, has always appeared to 
me to be very uninteresting to them ; whilst their claim to a certain percentage 
upon the rents of their lands has been admitted, and the right of Government to 
fix those rents at its own discretion has never been denied or disputed.” An¬ 
other discussion was as to whether the Sovereign, the zemindars or the raiyats 
were the oxoners of the land. As a matter of fact no one ever did or can aivn 
land in any country, that is, in the sense of absolute ownership—such owner¬ 
ship as a man may have in movable property, as for example, in a cow or a 
sheep which may be stolen, killed and eaten, or in a table or chair which may be 
broken up or burned at the pleasure of its owner. Land is immovable, indes¬ 
tructible. No man, however feloniously inclined, can nm away with an acre 
of it. The Maratta freebooter and the Pindari marauder "were alike power¬ 
less to carr}' off a bigah—sec Williams on the Law of Real Property, pp. 
1—20, who, after remarking upon the erroneous notions too generally enter¬ 
tained amongst non-professional persons upon the subject of property in land, 
goes on to say :—“ The thing then the student has to do is to get rid of the idea 
of absolute ownership. .Such an idea is quite unknown to the English law. 
No man is in law the absolute owner of lands. He can only hold an estate 
in them.” If the laws of our country formed part of a liberal education, these 
erroneous notions would not prevail. The Author once travelled home from 
India with an English land’On'ner, who had made the tour of the globe to 
study the different tenures of land in various countries, but who was absolutely 
horrified at being told that no man could be the absolute owner of land, and 
that no man was so in England. There is reason to l^elieve that the first ad¬ 
ministrators of the Company's territory in India had similar vague notions of 
the law of real properly in their own country. A very strong indication of 
this is the use of the word ‘ estate,' which in legal phraseology means the 
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§ 269. Mr. Harington gfive Lord Cornwallis in 1789 
the following definition of a Bengal zemindar as he 
existed before our rule ; and writing twenty-eight years 
■-afterwards, he said he .saw no reason to alter it—“A 
• landholder of a peculiar description not definable by any 
single term in our language—-a receiver of the territorial 
revenue of the State from the raiyats and other under¬ 
tenants of land—allowed to succeed to has. semindarthy 
inheritance, yet in general required to take out a renewal 
of his title from the sovereign or his repre.sentative on 
payment of a fine on investiture to the Emperor, and a 
nazarana or present to his provincial delegate the Nfizim—■ 
permitted to transfer his zemindari by sale or gift ; yet 
commonly e.xpected to obtain previous special permis¬ 
sion—privileged to be generally the annual contractor 
for the public revenue receivable from his zemindari; 
yet set aside with a limited provision in land or money, 
whenever it Avas the pleasure of Government to collect 
the rents by separate agency or to assign them tempo¬ 
rarily or permanently, by the grant of a jagir or 
altanigah —authorized in Bengal since the early part of 
the eighteenth century to apportion to the parganas, 
villages, and lesser divisions of land within his zemindari 
the ahmb or cesses, imposed by the siibahddr, usually 
in some proportion to the standard assessment of the 
zemindari established by Tddar Mai and others; yet 
subject to the discretionary interference of public author¬ 
ity either to equalize the amount assessed on particular 
divisions, or to abolish what appeared oppressive to the 
raiyat —entitled to any contingent emoluments proceed- 

interest in reality owned by an individual, the aggregate of the rights over land 
ve.sted in a particular penson. The extent of this interest may vary very con- 
•siderably, e.g. an estate-for-life, an estate-tail, an estate in fee-simple, none of 
which phrases carries the idea of nming the land itself. In popular phraseo- 
logy the word * estate * is applied to the land itself, and this is the only v-ay 
in which it was applied in India by the first adniinistiaiors, and has continued 
to be applied down to the present hour—(See the Bengal Regulations y<irirV», 
more especially cl. 2, s. 2, Reg. XLVIII of 1793 > d- 2, s. 2, Reg. XIX of 
1795 )' 
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ing from his contract during the period of his agreement; 
yet bound by the terms of his tenure to deliver in a 
faithful account® of his receipts—responsible by the same 
terms for keeping the peace within his jurisdiction ; 
but apparently allowed to apprehend only and deliver 
over to a Musalman Magistrate for trial and punishment.” 
Mr. Shore considered the zemindars “as the proprie¬ 
tors of the soil, to the property of which they succeed 
by right of inheritance ” ; but he observed that a property 
in the soil must not be understood to convey the 
same rights in India as in England ; that the difference 
is as great as between a free constitution and an arbitraiy 
power; that we are not to expect under a despotic Govern¬ 
ment fixed principle? or clear definitions of the rights 
of the subject, but must admit the general practice of 
such a Government, when in favour of its subjects as 
an acknowledgment of their rights.^ He believed that 
the zemindars had hereditary rights, although these rights 
were indefinite; and the question of their future stattis 
under the English Government be considered to be a 
mixed one of right and of policy. 

§ 270. The final views of the Court of Directors as to 
zemindars were conveyed in the following terms :—“ In 
former despatches we have, on different occasions, conveyed 
to you our sentiments, though we have also stated that we 
felt the materials before us to be insufficient for forming 
a decisive opinion. On the fullest consideration, we are 
inclined to think, that whatever doubts may exist with 
respect to their original character, whether as proprietors 


§L 


Mr. Shore's 
View of a 
Zemindar s 
Rights. 


Final views 
of the Court 
of Direviors 
as to the 
Zemindars. 


® The account of receipts was not ahvays a very faithful one. The 
Jama Wasil Baki paper prepared at the end of the year from the actual 
accounts of the year is said to have been invented by Udhmant Singh 
of Nussipiir in the district of Miir.shedabad in order to enable the 
accounts of receipts to be rendered in the manner most suited to the 
zemindar. Even at the present day the amlah or employ^^es of many 
zemindars prepare two sets of these papers—one correct, for their 
own use—the other drawn out as may be most suitable for use in Court. 

’ Para. 383 of the Minute of iSth June 1789. 
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of land, or collectors of revenue, or with respect to the 
changes which may in process of time have taken place in 
their situation, there can, at least, be little difference of 
opinion as to the actual condition of the zemindars under 
the Mogul Government. Custom generally gave them 
a certain species of hereditary occupancy ; but the sove¬ 
reign nowhere appears to have bound himself by any law 
or compact, not to deprive them of it: and the rents to be 
paid by them remained always to be fixed by his arbitrary 
will and pleasure, which were constantly exercised upon 
this object. If considered, therefore, as a right of property,^ 
it was very imperfect, and very precarious, having not at 
all, or but in a very small degree, those qualities that 
confer independence and value upon the landed property 
of Europe. Though such be our ultimate view of this 
question, our originating a system of fixed equitable taxa¬ 
tion will sufficiently show that our intention has not been 
to act upon the high tone of Asiatic despotism. We arc, 
on the contrary, for establishing real, permanent, valuable 
landed rights in our provinces ; and for conferring such 
rights upon the zemindars ; but it is just that the nature 
of this concession should be known, and that our subjects 
should see they receive from the enlightened principles 
of a British Government, what they never enjoyed under 
the happiest of their own.*’ ® 

' § 271. There can be no doubt that there never was 
in India any property in land exactly similar to that 
aggregate of rights, the highest known to English law, 
which is termed a fee-simple,^ and it was therefore of the 


^ General Letter of the iqM September 1792. 

" “There seems to be the heaviest presumption against the existence in 
any part of India of a form of ownership conferring the exact rights on the 
proprietor which are given by the present English ownership in fee-simple. 
Maine’s Village Communities, p. 160. It may be well to observe that the 
Bengal Zemindars were different from the Village Zemindars of the Village 
Community and more nearly resembled the Tahikdars of Upper India. In 
the North-Western Provinces the taliikdar was superior, and the zemindar 
inferior. The reverse was the case in Bengal. The talukdar was subordinate 
to the zemindar, where any relation existed between them. Some large 
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first importance that when the Zemindars of 1793 were 
declared ‘ proprietors ’ of the lands included in their 
zemindaris. the nature of their proprietorship should be 
defined—that it should at least have been expressly stated, 
if such was the intention of the Government, that they Thf. Nature 
were not to consider themselves proprietors in the English 
sense of the term. From what has been said it will be Prnprkior- 
obvious that the rights and powers of the zemindan, by 

the rights and privileges of the raiyatSy were uncertain and Perma- 
indefinite under the former system ; that both alike were 
left uncertain by the Permanent Settlement Regulations Uemlt 
that there was no uniform and well-defined custom, no 
settled common law, to which recourse could be had in 
case of dispute, when the utterance of the Legislature 
was wanting. The natural and necessary result was, that 
in all things for which the Legislature did not make pro¬ 
vision, the new course of things under British rule created 
a practice and an usage which adjusted and regulated 

(Mkdars indeed paid fheir revenue direct to Government and were independ¬ 
ent of zeminday j but in no case was the zeniindar subordinate to the 
takikdar. The word taluk, taluka is derived from the Arabic word ‘ alak,' 
which signifies ‘ to hang from,’ ‘ to depend upon * [alak also means a leech, 

' which hangs fiom the Ixxly to which it has attached itself and has another 
quality said to have belonged also to theand means ‘connexion,’ 

‘dependence.’ In Upixjr India the taluk was dependent upon, subordinate to, 
the sovereign. In Bengal the talnk was subordinate to the zemimiarl, but 
not always. The larger taldkdars were hitzdrl, i. e. they were immediately 
under the Supreme Government,, to which they paid their revenue direct : 
while the smaller ones were mazhiri or specified, L e. in the sanml of the 
zciuiiidar, through whom they paid their revenue. Doubtless all were origin¬ 
ally huzilrt, but when the revenue came to be collected through the zemin¬ 
dars, the smaller taldkdars were directed to pay their revenue through this 
channel in order to avoid the inconvenience of a multiplicity of small pay¬ 
ments into tlie Ivhalsa or treasury of the State. 

» “ It is said that the zemindar is the proprietor ; the raiyat, the occupant. 

But how undefined are their respective rights 1 Nobody has clearly defined 
them yet.’’—Mr. Thackeray’s dated 29th April 1806.—See Appendix 

to Fifth Report “ It was not at that period known, and, I regret much to 
say, is not now generally admitted, that two rights could under the words 
‘ proprietary right ’ in the Regulations, exist: that the cultivators could 
possess one right, and the zemindars another ; yet both be distinct rights.” 

Mr. Hodgson’s Report dated 28th March, 1S08 id, 

L 2 
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those relations with which Government did not concern 
itself to interfere ; and a common law came into existence 
which was largely compounded of the ideas of the ruling 
race, to which practical operation was given by a strong 
Executive and by means of the Courts of Justice. Let us 
now see how far the Legislature of 1793 made provision 
for the rights of the zemindans and of the other persons 
having interests in the land, and for regulating the rela¬ 
tions of these two classes between themselves. We shall 
then be in a position to judge how much was left to adjust¬ 
ment and settlement in the other way. 

§ 272. The Decennial Settlement, which after being 
approved by the Court of Directors was declared perma¬ 
nent, was “ concluded with the actual proprietors of the 
soil, of whatever denomination, whether z-emiftdars, tah'ik^ 
dars,ox chowdries:'^ It was declared that no alteration 
would be made in the assessment which they had engaged 
to pay, but that “they and their heirs and lawful succes¬ 
sors ” would “ be allowed to hold their estates at such 
assessment for ever.” At the same tirrie the Governor- 
General in Council trusted “ that the proprietors of land, 
sensible of the benefits conferred upon them by the public 
assessment being fixed for ever,” wmuld “ exert themselves 
in the cultivation of their lands under the certainty that 
they will enjoy exclusively the fruits of their own good 
management and industry, and that no demand will ever 
be made upon them or their heirs or successoz-s by the 
present or any future Government for an augmentation 
of the public a-ssessment in consequence of the improve¬ 
ment of their respective estates.” “ To discharge the 
revenues,” continues the Proclamation, “ at the stipulated 
periods without delay or evasion, and to conduct them¬ 
selves with good faith and moderatiozi towards their 
dependent tahikdars and raiyats, are duties at all times 
indispensably required from the proprietors of land, and a 


Iteg. VIII of 1800, s. 4, Elsewhere the phrase “ xemindarsy independent 
taliihiarst and other actual proprietor.' of land ” is used. 
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strict observance of those duties is now more than ever 
incumbent upon them in return for the benefits which 
tlicy will themselves derive from the orders now issued. 
The Governor-General in Council, therefore, expects that 
the proprietors of land will not only act in this manner 
themselves towards their dependent tahikdars and raiyats^ 
but also enjoin the strictest adherence to the same princi¬ 
ples in the persons whom they may appoii'it to collect the 
rents for them. He further expects that without deviating’ 
from this line of conduct, they will regularly discharge the 
revenue in all seasons ; and he accordingly notifies to 
them that in future no claims or applications for suspen¬ 
sions or remissions on account of drought, inundation, or 
other calamity of season will be attended to, but that in 
the event of any zemhidar^ independent tainkdar or other 
actual proprietor of land, with or on behalf of whom a 
settlement has been or may be concluded, or his or her 
heirs or successors, failing in the punctual discharge of the 
public revenue, which has been or may be assessed upon 

their lands.a sale of the whole of the lands 

of the defaulter, or such portion of them as may be suffi¬ 
cient to make good the arrear, will positively and invari¬ 
ably take place.” Then we have a declaration of the re¬ 
servation of tlje right to legislate for the protection and 
welfare of the dependent tahikdars, raiyats and other culti¬ 
vators of the soil, which has already been given and 
finally it is notified “ to the zemindars, independent tahik¬ 
dars, and other actual proprietors of land that they are 
privileged to transfer to whomsoever they may think pro¬ 
per, by sale, gift, or otherwise, their propidetary rights in 
the whole, or any portion of their respective estates, with¬ 
out applying to Government for its sanction to the transfer, 
and that all such transfers will be held valid, provided 
that they be conformable to the Mahomedan or the Hindu 
laws . . . and that they be not repugnant to'any 

Regulations now in force, which have been passed by the 
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British administrations, or to any Regulations that they 
may hereafter enact.” This Proclamation, couched in the 
language of distinct declaration as regard.s the rights of 
the zemindars, but in the language of trust and expectation 
as regards any definition of their duties towards the 
raiyats, v\’'as enacted into a Regulation, which stands first 
upon the Indian Statute Book. 

§ 273. A semindari may then be said to be an estate 
held under a qualified right of proprietorship, the exact 
limits of the qualifications having never yet been defined. 
It is subject to the payment of a fixed amount of revenue < 
to Government. If this revenue fall into arrears, the 
estate may be put up to auction and sold to the highest 
bidder. The purchaser acquires the estate free of all in¬ 
cumbrances created since the time of the Permanent Settle¬ 
ment and obtains a statutory title. A zetnindaH is inherit¬ 
able according to the law of succession by which the pro¬ 
prietor is governed. It is assignable in whole or in part; 
and any holder for the time being may at his own mere 
pleasure defeat the expectancy of his heir. It may be mort¬ 
gaged. The zemindar can now grant leases either for a term 
or in perpetuity. He is entitled to rent for all lands lying 
within the limits of his semindari; and the rights of min¬ 
ing, fishing, and other incorporeal rights are included in 
his proprietorship. Mr. Harington gives the following de¬ 
finition . of a zemindar as constituted by the Permanent 
Settlement ; “ A landholder, possessing a semindari estate 
rvhich is hereditable and transferable by sale, gift or be¬ 
quest ; subject under all circumstances to the public 
assessment fixed upon it; entitled after tlie payment of 
such assessment to appropriate any surplus rents and pro¬ 
fits which may be lawfully receivable by him from the 
under-tenants of land in hi .5 semindari, or from the culti¬ 
vation and improvement of untenanted lands ; but subject 
nevertheless to such rules and restrictions as arc already 
established, or may be hereafter enacted by the British 
Government for securing the rights and privileges of raiyats 
and other under-tenants, of whatever denomination, in their 
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tenures, and for protecting them against undue 
exaction or oppression;’'^ 

§ 274. The rules under which the Decennial Settle¬ 
ment was made were with some modifications and amend¬ 
ments re-enacted in one of the Regulations, which com¬ 
posed the Code of the ist May 1793^ and so became 
the Rules of the Permanent Settlement. In these rules 
Wc find the only limitations which the Government thought 
fit to impose upon the proprietary right conferred upon 
the zemindars. The 52nd section of this Regulation iiaiet; for iho 
provides as follows :—“ The zemindar or other actual 
proprietor of land is to let the remaining' lands of his zernin- 
dari or estate, under the prescribed restrictions, in whatever vpmain^ 
manner he may think proper ; but every engagement con- 
tracted with under-farmers shall be specific as to the proper, 
amount and conditions of it; and all sums received by 
any actual proprietor of land or any fanner of land, of 
whatever description, over and above what is specified in 
the engagements of tlie persons paying the same, shall be 
considered as extorted and be repaid with a penalty of 
double the amount. The restrictions prescribed and re¬ 
ferred to in this section arc the following :" and the Regu- 
lation then goes on to lay down these restrictions in the 
next following sections. Let us first ascertain what is 
meant by “ the remaining lands let us then examine 
what were the restrictions under which these remainintr 
lands might be let: and lastly, let us see whether this 


• The largest estate or collection of rights in land in the Lower Trovinces 
of Bengal is a LakhcraJ or Revenue-free Tenure. This tenure may be gener¬ 
ally described by saying that it possesses all the incidents and a<.lvantages of a 
Zemmdari tenure, with this additional one that, as it pays no revenue to 
Government, it is not liable to sale for arrears of such revenue. One iin|x»rt- 
ant consequence of this non-liabiiity to sale for arrears is that there is no 
statutory mode of avoiding incumbrances once created by the Lak/icrajdar or 
hfdtler of a Lakhcraj tenure. 

^ Regulation Vllf, which is entitled “ A Regulaiion for re-enacting, with 
Madijlcathns and Amendments, the Rules for the Dccainial Settlement of the 
J'^ublic Revenue payable front the lands of the Zemindars^ independent Taltikdars 
and other actual Proprietors of Land in Bengal, Bahdr and Orissa. ” 
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‘ letting' was intended to mean and include letting to 
Whaiiiimeaui raiyats for the purpose of cultivation. In order to discover 
h\j the re* ^vhat is meant by “the remaining lands/' we must examine 
^he preceding portions of the Regulation. The, first forty- 
seven sections kiy down rules as to the persons with whom 
the settlement should be made, as to the lands included in 
the settlement, the payment of malikantf and other matters 
concerned with the exact relation existing between the 
Government as receiving revenue and the actual pi'oprietors 
as paying revenue. In these rules we find inter alia direc¬ 
tions as to what tal/ikdars, miiknrraridars and istemrar^ 
darf were to be considered actual proprietors with whom 
the settlement should be made, and what tahlkdarSy miiknr-^ 
rartdars and istemrardars were to be regarded as lease¬ 
holders, holding subordinate to the actual proprietors. 
Having defined who were the actual proprietors and 
what were to be the relations between the actual pro¬ 
prietors and Government, the Regulation then proceeds to 
define the relations between the actual proprietors and the 
persons holding under them. Accordingly the forty-eighth 

® An allowance niade to a Malik or proprietor, with whom the settlement 
of his estate is not made, and who is therefore not allowed to collect the rents. 

’ Istemrari tenures are tenures granted in perpetuity. Mukurrari tenures 
are those granted at a fixed rent not liable to enhancement. Generally 
spealdng, however, the two conditions are now found combined ; and, where 
the rent is fixed for ever, the terra is in perpetuity. These tenures, though not 
called taluks, differ little in their incidents therefrom. Tliey are transferable 
and inheritable, and may now be protected by registration from the elFects of 
a revenue sale. Many tenures, the incidents of which were not exactly de¬ 
fined when they were created, have become istemrari and mukurraH by 
custom, assisted by our legislation. Being allowed to descend from father to 
son witliout opposition, they have con>e to l>e regarded as istemrari, more 
especially after one or two transfers, and devolution by inheritance upon the 
heirs of the transferree. The law now declares that, where the rent has not 
teen changed since the Permanent Settlement, it cannot be enhanced, and 
here also a statutory presumption has been brought in to facilitate the means of 
proof ; and thus many tenures have become mukurrari, which were not 
so in their inception. I believe that many tenures, which were originally 
created in favour of cultivating raiyats, have, in the course of time, come to be 
treated as intermediate interests between the proprietors and the raiyats, the 
original grantee or lessee having sublet and converted himself into a middle¬ 
man-without remark or objection from the superior landlord. 
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commences thus tThe settlement having been 
concluded with the zemindarSy independent taltihlars and 
other actual proprietors of land, they arc to enter into 
engagements with the several dependent iahtkdars con¬ 
tinued under them respectively, and consequently paying 
revenue through them, for the same period as the term of 
their own engagements with Government, provided the 
talukdars will agree to such revenue, progressive or other¬ 
wise, as the zemindar or other actual proprietor of land 
may be entitled to demand from them. Section forty- 
nine then provides for mukurraridars and istevirardarsy 
who had (i) held at a fixed rent for more than twelve 
years, or (2) contracted for payment at a fixed rent with 
the zemindar or actual proprietor ; and declares that these 
two classes are not ‘ liable to be assessed with any 
increase.'The meaning of the term ‘ increase ' may be 
obtained from section 8 of the Regulation, which, speaking 
of jangalbiir? taluks^ describes the patia given to the 
grantee as exempting him from payment of revenue for 
a certain term, and at the expiration of it subjecting him to 
a specific asil jama with all iticreasesy abivdbs and mhattUs 
imposed on^the pargana generally." Clearly this * increase' 
was something different from the ahivdbs and mhatuts. It 
is more clearly spoken of in section J i as an increase of 
jama/’ i,e. an increase of the asil jama. Section 50 declares 
that the second class of muktirraridars and isiemrardars 
above spoken of, ie, those who have contracted with the 
actual proprietors for the payment of a fixed rent, are not 
to be protected against Government if the zemindari be 
held khas or let in farm. Section 51 then lays down rules 
to prevent undue exactions from dependent tahikdarSy viz. 
that no actual proprietor shall demand an increase from 
the dependent talukdars^ except upon proof that he is 



section 


® Jangalbttrt.^ i.e. Leases on favourable terms were 

granted to persons, who undertook to cut and cleat the jangal and bring the 
land under cultivation. A considerable portion of Lower Bengal has been 
cleared and brought under ciiltivation by grantees of sudi leases bo'h before 
and since the IVrinancnt SctUcmenl. 
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entitled so to do either by the special custom of the district 
or by the conditions under which the talukdar holds his 
tenure— Le, by custom or contract—or that the talilkdar^ 
by receiving abatements from his jama, has subjected 
himself to the payment of the increase demanded, and that 
the lands are capable of affording it. Then comes section 
52:—“The zemindar or other actual proprietor is to let 
the remaining lands of his zemindar/ or estate, tinder the 
prescribed restrictions^ in whatever manner he may think 
proper^'—i£. the lands remaining over and above the lands 
held by the mukiirraridars, istenirardars and dependent * 
tah'ikdars, who are by specific provisions protected from an 
increase of jama. This is apparently the only possible 
interpretation that can be put upon the words, seeing that 
the above are the only persons holding under the actual 
proprietors, who are mentioned in the Regulation before 
section 52. 

§ 275. Let us now see what are “ the prescribed restric¬ 
tions.” They arc—(i) Aniilnatnaks must be given to per¬ 
sons taking charge of lands or collections on behalf of 
actual proprietors —(2) All impositions under the name 
of alnvdhs, mhatiits, &c., having from their number and 
uncertainty become intricate to adjust and a source of 
oppression to Ihe raiyats, were to be consolidated with 
the asul into one specific sum f—{3) No new abwdb or 
vihatut was to be imposed upon the raiyats under any pre¬ 
tence whatever, the object being to prevent the creation of 
fresh uncertainties and intricacies and to keep the jama or 
rent represented by a specific sum '? —(4) Where it w'as “ the 
established custom to vary the patta for lands according to 
the articles produced thereon,” this was allowed to be done, 
the Legislature, lK>wever, expecting that “ the proprietors 
of land, dependent talukdars and farmers of land” {i.e. the 
landlords on the one side), and the raiyats {i.e, the tenants 
on the other side) will find it for thcr mutual advantage to 
enter into agreements in every instance for a specific sutn 


^ Section 53. 


‘ Section 54. 


^ Section 55. 
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certain quantity of land —(5) The rents payable by 
the raiyats were to be specifically stated in the patta^ which 
in every possible case was to contain the exact sum to be 
paid by them. Where this was not possible, as when rent 
was paid on a measurement of the lands or a survey of the 
crop or in kind, the rate and terms of paynrxnt, and the 
proportion of the crop to be delivered, with every condi¬ 
tion, were to be clearly specified —(6)- Forms of pattas 
were to be prepared, and, when approved by the Collector, 
were to be registered in the Civil Court. Raiyats were 
declared entitled to receive corresponding pattas:^ —(7) 
As soon as the rent was ascertained and settled, a patta 
for the adjusted rent was to be prepared and tendered to 
each raiyat Leases to under-farmers and raiyats 

made before the conclusion of the settlement and not con¬ 
trary to any Regulation were to remain in force until their 
expiry, unless proved to have been granted through collu¬ 
sion or by persons who had no authority —(9) No actual 
proprietor, or farmer, or person acting under their authority 
was to cancel the pattas of the khuikakst raiyats^ except 
upon proof of collusion ; or that the rents paid by them 
within the previous three years had been reduced below 
the rate of the nirkbandl of the pargana or that they had 
obtained collusive deductions; or upon a general measure- 
ment of the pargana for the purpose of eqnaliijing and cor¬ 
recting tl^e assessment. This rule had no application to 
BahAr, where rents in kind were usual —(10) Time was 
to be allowed for the preparation and deliveiy of pattas to 
raiyats, and after the expir)^ of this time claims not sup¬ 
ported by pattas were to be nonsuited —(ii) Rules were 
laid down for the maintenance of patwarics and keeping 
proper zentindarl accounts, and it was pointed out to 
jsemvidars and other actual proprietors that they could have 
no object in concealing the profits of their estates, as they 


* Section 56. 

^ Section 60, d. i. 
® Section 60, cl. 2. 


Section 57. * Section 58. ® Section 59. 

i.c, the pargana rale. 

’ SLCtion 6i. 
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were not to be subjected to any increase of revenue;^--(12) 
All persons receiving rent were to give receipts to dependent 
taliikdars, under-farmers, raiyats and others for all sums 
paid by them and a receipt in full on the complete dis¬ 
charge of eveiy obligation:^—(13) The rents of raiyats, 
who absconded on account of inundation, drought or other 
calamity, were not to be demanded from those who re¬ 
mained —(14) The instalments of rent payable by the 
under-renters and raiyats were to be regulated according to 
the time of reaping and selling the produce/'^ 

' § 276. Such are the ‘restrictions’ ^prescribed’ by the> 

Regulation ; and to these we must add a further very 

PaUm ml to , ^ , .,11 1 1 • r 

he gnmieU to restriction prescribed by another Regulation'’ 

a passed on the same day. This restriction was that no 
ing'^teT^ears. Proprietor should fix the jama of any taluk for a term 
exceeding ten years, or let any lands in farm, or grant 
fattas to raiyats or other persons for the cultivation of 
lands for a term exceeding ten years. Subject to these 
restrictions, proprietors were authorized in 1793 to let, in 
whatever manner they thought proper, such lands as were 
not at that timre in the possession of dependent ialiikdars, 
i midntrraridars diUd istenirardars ; and that this letting 

c/wf/^/f/ ^'/Am^ tneant and included letting to for the purposes of 

%?'% 7 ^pur cultivation, there can be no doubt, as otherwise restrictions 
0/ ■ (2), (3), 4), (5), (6), (7), (8), (9), (10), (12), (13), and (14). 
Cultimiwn. have had no application.’^ The term ‘ let’ was not 


* Section 62. In vain, however, for they had no confidence in our faith or 
in the stalniity of our newly created power : and once alnvtibs became common, 
they dared not show their accounts, w^hich would have convicted them and 
made them liable to the penalties provided for imposed contrary to law. 

® Section 63, cl. i. ^ Section 63, cl. 2. 

^ Section 64, “ Regulation XLIV of 1793. 

^ This was in accordance with Mr. Shoreview as stated in para. 433 of 
his Minute of the \ Wi June 17S9 :—“ In authorizing the Collectors to grant 
fattas to the raiyats, we certainly deviate in some degree from an established 
principle, which I always assume, that the zemindars are the proprietors of 
the soil. I have admitted, it is true, on the grounds of precedent, the right 
of the Government to interfere in regulating the assessment upon the raiyats, 
but I object to the policy and propo'idy of this itUerfereme without evident neces¬ 
sity. Where a zemindar has rcfiiscd or evaded the'cx.ccution of the orders 



‘ • 

nd Tenant in V^arious Countries — ‘{India), 523 

appropriate expression to use in respect of 
khiidkasht raiyats, who were already on the land, and 
to whom it was intended that pattas should be given, 
which specifically stated the amount of rent payable by 
them but throughout the whole of the papers the zemin- 


prescribed to him for the security of his tenants, or is unable to execute them, 
the interference of the Collector may be expedient. The regulation of the 
rents of the raiyats is properly a transaction between the zemUidar or landlord 
afid his temmts^ and not of the Government: and the detail attending k is sa 
minute as to baffle the skill of any man, not well versed in it. Where rates 
exist, or where the collections are made by any permanent rules, the interfer¬ 
ence of the Collector would be unnecessary ; where the reverse is the case, he 
would find it difflcult to adjust them.” Mr. Francis also was of opinion that 
Government should not interfere between the zemindars and raiyats except to 
enforce the execution of their respective engagements, —See ante^ page 482. 

^ It has been gravely argued that the expression let the remaining lands ” 
was intended to apply only to contracts of letting by a zemindar to farmers in- 
connection *with lands already in possession of raiyats. In support of this 
view it is said : (r) that, as section 51 refers to dependent talukdars, section 52 
dealing with farmers naturally follows, as its subject-matter naturally falls 
between land held by taldkdars referred to in section 51, and land held khas 
mentioned in section 54 ; (2) that the section itself presupposes existing 
raiyats; {3) that the letting is with the proprietor: no inferior tenure-- 

holder could be lessor (see Papers published in the Special Calcutta Gazette of 
2ist July 1880, page 450). As to \\xiSfirst of these arguments, the construc¬ 
tion of letting to raiyats would suit the position of the section as well 
as— rather better than—letting to farmers. As to the second argument, part 
of the section indeed presupposes existing raiyats^ but the first sentence does 
not, and therefore the whole section does not, presuppose existing raiyats^ 
unless the very point to be proved is assumed. The third argument is mani¬ 
festly erroneous, for the section says that every engagement contracted with 
un^rfarmers (it was under-renters in the original draft—see Colcbrooke’s Sup- 
plementy 319) shall be specific as to the amount and conditions of it, 
ISfow an engagement with an '///?^i^’r-farmer could only be made by a farmer, 
who is subordinate to a proprietor. So that it is clear that the section docs 
contemplate letting other than letting by a proprietor. The correctness of the 
constmetion which I have placed upon the section has been challenged on the 
ground that I have, in my edition of the Regulations, adopted an erroneous 
punctuation, and, if the proper punctuation Ixj retained, it is said, that the 
restrictions referred to in section 52 are included in, and cease at the end of, 
section 53. If this is a valid objection, it gets rid of the argument, otherwise 
irrefragable, based on the contents of restrictions (2) to (10) and (ra) to (14) 
inclusive, which must apply to raiyats. There are, however, three reasons 
why this objection is absolutely valueless. Firsts in the edition of the Regu¬ 
lations printed at the Baptist Mission Press in 1827, the punctuation is the 
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dars are spoken of as landlords, and the raiyats as tenantsT 
and even Mr. Shore spoke of reducing the compound rela¬ 
tion of a zemindar to Government and of a raiyat to a 
zemindar to the simple principles of landlord and tenant.^ 
It is not surprising that Englishmen should think and 
speak in this way, when it is remembered that England 
had, at the close of the eighteenth century, been for a long 
time endeavouring to introduce the same simple relation 
of landlord and tenant into Ireland ; that the idea of 
forcing this relation as founded on contract upon that coun¬ 
try was persevered in up to i860, and has only been abart-' 
cloned within the last fifteen years,^ 

same as that which I have adopted. Second, it is a well-settled rule that the 
construction of a Statute cannot be made to depend upon the punctuation, 
which is not part of the Statute. TJiird, if we stop at the end of section 53, 
there is only one restriction in this section, and section 52 speaks of restric¬ 
tions in the plural. There is no suggestion that in any edition of the Regu¬ 
lations the singular * restriction ’ is to be found. Then we know that, at 
the time of the Permanent Settlement, a large portion of Bengal was waste, 
and letting to farmers could have no application to waste land upon which there 
were no raiyats. Finally, section 2, Reg. XXX of 1803, which makes some¬ 
what similar provisions for the Ceded Provinces, speaks of ‘‘the restric¬ 
tions pre.scribed by this Regulation, or by any other Regulation pub¬ 
lished’* ill the usual manner, showing that the intention of the Legislature 
was never limited to a single restriction. If we are to interpret the words of 
the Regulation by matter to be found outside it, in the deliberation of those 
who passed it into law, the passages which have been quoted leave no room 
Fu doubt* But suppose, for argument’s sake, that can construed 

in the extraordinary way suggested—what then? There is nothing express 
in the Code of 1793, and the zemindars were ecjually lefi to do as they pleased. 
Whatever difference of opinion there may be on the point ninety years after 
the Permanent Settlement, it would appear that the Indian Governraent had 
in 1815 no doubt as to what was intended. In that year they wrote to the 
Court of Directors as follows :—“ In like manner, the zem'uuiar in this coun¬ 
try, in holding his estate .subject to certain restrictions with respect to the 
rights of the resident raiyats, does not the less enjoy the power of managing 
those lands on which no resident raiyats are established, in any mode he may 
judge proper ; of collecting the rents of the whole, through what channel he 
may deem best suited to his convenience; of providing for the cultivation of 
waste lands; of improving the general condition of the estate ; and finally, 

• )f enjoying the .surplus revenue, whatever it may be, after paying the regulated 
assessment to Government.” [Para. 11 of Revenue Letter from Bengal of 
7th October 1815—I Seventte Selections, p, 295.] 

Ante, page 490. ^ Sec anic, pages 292, 311, 321 and 323. 
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§ 277. In order to show what was understood more than 
half a century ago to be the meaning of the provisions 
which I have quoted and construed, I may cite the 
following passage from Mr. Mill’s Histor}^ of British 
India :—If the aristocracy was provided for, it appears to 
have been thought, as by English aristocrats it is apt to 
be thought, that everything else would provide for itself. 

The rules by which the payments of the raiyats The opinion 

determined varied in various places ; and so intricate did ^ninoriuZ 
they appear to the Anglo-Indian Government, that no upou the 
little trouble would be necessary to make an assessment 
in detail. The raiyats were, therefore, handed over to the 
Zemindars in gross. The zemindars were empowered to 
make with their raiyats any settlements which they chose^ 
under a mere general recommendation to be guided by the 
custom of the place.” But it may be said that Mr. 

Milfs opinion is worth little, as he had no practical experi¬ 
ence of the subject. Let me then give the contempora¬ 
neous exposition of Sir Edward Colebrooke,' who (to copy his 
own words) “ on the eve of finally quitting a country in 
which ” he had “ resided forty-two years, and a service in 
which ” he had “ borne an efficient and reponsible part 
from the age of eighteen,” wrote as follows on the 12th 
July 1890:—‘‘The errors of the Permanent Settlement in 
Bengal were twofold: firsts in the sacrifice of what may 
be denominated the yeomanry, by merging all village 

rights, whether of property or occupancy, in the all-devour- Sir Edward 
r • 7 > . . • Colr.hrooke's 

mg recognition ol the zemindars paramount property in piaUired 

the soil; and secondly^ in the sacrifice of the peasantry by opinion, 

one sweeping enactment, which left the zemindar to make 

his settlement %vith them on such terms as he might choose 

to require. Government, indeed, reserved to itself the 

power of legislating in favour of the tenants ; but no such 

legislation has ever taken place : and, on the contrary, every 

subsequent enactment has been founded on the declared 

object of strengthening the zemindars' hands.^ 


Edition of 1826—London: Baldwin, Cradock, and Joy, Vol. I, p. 411. 
Ill Revenue Selections^ p. 167. 
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CHAPTER XXIT. 

Landholdings and the Relation of Landlord and Tenant in 
India—The irmncdiate Effect of the Permanent Settlement, 

§ 2/8. As to the direct and immediate effect of the 
Permanent Settlement, there has been some discussion 
within the last few years, and two radically different views 
have been put forward with the object of throwing* light 
upon the history of the relations between landlords and 
tenants in the provinces subject to the administration of 
the Bengal Government. It has been said by the advo¬ 
cates of one view that before the Permanent Settlement 
there was a declaration by Government that it was neces¬ 
sary to secure the raiyats in the perpetual and undisturbed 
possession of their lands'^—that there was a public declara- 

^ This statement gradually waxing stronger has even grown into an alle¬ 
gation that for twenty yc.ars l)eforo the Permanent Settlement, we put forth 
from lime to timedeclaring our intention to retain the 
raiyai^ in the perpetual and undisturhecl possession of his holding.”—(See 
pages 447 and 466 of the Special Cakufla Gazette oi the 21st July 18S0.) The 
evidence brought forward to support this allegation is (i) the passage in the 
Supervisors^ Letter of /nstnations, given page 465, about securing the 
laiyat from further invasions of his property ; and (2) the passage in Mr. 
Hastings’ Minute of the ist November 1776 {anUy page 474) about securing to 
the raiyats the perpetual and undisturbed possession of their lands. To call these 
remarks proclamatiom or even declarations is a misuse of language, which 
involves a serious fallacy. The first passage occurs in a set of impossible 
directions, which were practically set aside by the Directors. These directions 
w'cie in their nature private and confidential, and there is nothing to show 
that they were made public at the time. Even the formal regulations passed 
by the Government of that period were not all printed or made public. Mr. 
Harington tells us that during the twelve years Vjcfore 1793 some only w'erc 
printed wdth translations in the country languages, “ but others still remained 
in manuscript; and those printed were for the most part, on detached papers, 
without any prescri]:)ed form or order, and consequently not easily referred to, 
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^|^k^>&yGovernmcnt that it did not intend to enhance 
to fix such as were legal on a permanent basis, 
to secure the raiyats in the possession of their property 
against all oppressions by zemindars or farmers, and that 
the residue of the produce, after satisf}fing the Government 
demand, should be retained by the ratyat for the support 
of his family'*^—that there was a declaration by Govern¬ 
ment that there was no foundation of right, no colour of 
pretence for the ejectment of raiyats^’—that before the On.^ of these 
Permanent Settlement there was a well-defined customary 
law which regulated the relations between landlords and 
tenants'^—that the Legislature of 1793, while announcing 
its intention to prevent extortion and oppression, and to 
interfere, if necessary, for this purpose, was careful not to 
alter this customary law—that the Court of Directors justly 
declared their pride (a pride shared in by Parliament) in 
having legislated for the people in the spirit of their customs 
rather than according to abstract theories drawn from other 
countries or applicable to a different state of things^—that 


even by the officers of Government, much less by the people at large.” (I 
Analysis, p. 2.) The second passage occurs in a Minute of Mr. Hastings, and 
has no further force than the expression of an individual opinion ; and Mr. 
Hastings himself subsequently admitted (see ante, page 4S5) that he might 
have used inaccurate language. 

^ This statement based on the passage in the Supervisars' Letter of Imirnc- 
tions, ante,, page 465 ; and the san^ remarks are applicable. 

® This statement is supported by an indirect reference to another passage in 
the Supemsors'* Letter of Instructions, in which it is said that the zemindar 
was “allowed title to the freehold of some lands,” one spot for rice, another 
for pasture, and other spots for dilferent articles of consumption, Vxit there 
was Just cause for supposing that he had extended his claims, and availed 
himself of opportunities to lay his hands on the revenues of the Govern 7 Hcnt 
and on the property of the raiyats where he had “ no foundation of right, 
nor colour of pretence.”—(Cblcbrooke^s Supplement, p. 181.) This was before 
the Permanent Settlement, and the writer was thinking chiefly of the loss of 
revenue to Government by reason of raiyati land having been converted into 
khamdr, 

^ As to this customary law see ante, pp. 449, 450. 

» With this compare Mr. Mill’s remark “The authorities, which consti- 
luted the Indian Government, made it their profession and their boast, that 
they were not directed l>y ‘abstract theories drawn from other countries, and 
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the Permanent Settlement Regulations gave the zemindars 
no power to let lands to raiyats "^—that their proprietary right 
was intended to consist in a mere rent~charge~that there 
were well-defined customary rates of rent which were 
applicable, as well to tb.e raiyats who were on the land at the 
time of the Permanent Settlement, as to the raiyats who 
have been since let into possession—that the pattadiit^x the 
Permanent Settlement was in no wise founded on a contract^ 
with the raiyaty but was nothing more or less than written 
evidence of a common law obligation to pay a certain rent, 
put in a prescribed form—finally, that if we now legislate 
in the spirit of the Permanent Settlement, and seek to 
effectuate the intention of the rulers and statesmen of that 
time, the real property in the soil will be declared to vest, 
not in the zmiindars^ but in the raiyats; and the zemin¬ 
dars ^ who were never entitled to take from raiyat, old 

or new, klnidkasht or paikasht, higher rates of rent than 
those paid in 1793; and who during ninety years have 
illegally exacted 165 millions from the peasantry should, 
if not compelled to refund, be at least debarred from 
increasing or even continuing their exactions. The other 
view is that there was no well-defined customary law, no 
known or settled rates of rent in existence in 1793— 
that the legislation of 1793 left the rights of the cultivators 
of the soil as indefinite and uncertain as they were 
before—that the English Government deliberately abstained 
from the difficult task of attempting to define; these rights 
and contented itself with reserving a general power 
of future interference in case of oppression—that the 
same Government erroneously hoped or believed that the 
zetnindars and raiyats would adjust their relations by 


appUcJvbk to a (Utferent state of things’; and the fact was, that almost every 
step which they took was the result of an ‘ abstract theory,’ commonly draw n 
from something in their own country, and either misdrawii or misapplied.”— 
yjistorjf of/ndia, edition of 1826, VoK V, p. 413. 

On this point let the reader refer to pages 520-523 ante and form bis own 
conclusion. , - 

‘ VVith this statement compare Mr. Francis's opinion, ante, p. 482 ; Lord 
^ Cornwallis’s opinion, anU'f p. 494 i Mr, Shore.j^ opinion, ante, p. 522, mte. 
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TO^S^m^^greement, and thus the necessity for any defini¬ 
tion of their relative rights would be obviated—that in 
Bengal, as in Ireland, contract failed to adjust those rela¬ 
tions, because one side w^as not free to deal on equal terms, 
and the other side was placed in a position of advantage 
by abnormal legislation—that notwithstanding much op¬ 
pression by landlords and rent-raising which, especially in 
some parts of the country, exceeded the bounds of 
moderation, Government did not exercise its right of 
interfering for the protection and welfare of the raiyats 
until 1859—“that the legislation of that year, like the Irish 
Act of 1870, was partly insufficient, partly defective, and 
in some respects exaggerated the very mischiefs, which it 
was intended to remedy—finally that the whole question 
of the relations between landlords and tenants in the 
Lower Provinces of Bengal ought now to be dealt with in 
the spirit of just reform by a comprehensive measure, which 
will take reasonable account of existing facts, of the past 
history of the country, and of the course of dealing with 
the proprietors and occupants of the soil, upon the faith of 
which men have invested capital in the reclamation or 
purchase of land in these provinces. 

§ 279. The question as to the right or power of the 
zemindars to evict or oust the raiyat stands thus. Popu¬ 
lation was sparse, and the competition, as has repeatedly 
been said, was not amongst raiyats for land, but amongst 
zemindars for raiyats? Under these circumstances arbitrary 
eviction would not occur, and it would be customary for 
raiyats to remain in possession of their holdings as long 
as they paid their rent. ‘‘ It is generally understood,'* 
wrote Mr. Shore, that the raiyats by long occupancy 
acquire a right of possession in the soil, and are not sub- 
j '^ct to be removed, but this right does not authorize them 
to sell or mortgage it, and it is so far distinct from a right 
of property. This, like all other rights under a despotic 
ov varying form of Government, is precarious." “ On 

See page 495, note, 

( Minute 0/ z%lh June 1879, m Harington’s Analysis,, page 434. 
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the whole, therefore,” said Mi% Harington, “ I 
think the raiyats can claim any right of alienating the 
lands rented by them, by sale or other mode of transfer, 
nor any right of holding them at a fixed rent, except in 
the particular instances of khudkasht raiyats, who, from 
prescription, have a privilege of keeping possession as long 
as they pay the rent stipulated for by them.” ^ Lord 
Cornwallis obseiwed that to permit the Bemindar iodSa'i- 
possess one cultivator for the sole purpose of giving the 
land to another would be vesting him with a p 5 wer to 
commit a wanton act of oppression from which he could 
derive no benefit.® The Court of Directors observed that 
it appeared to be a general maxim under the Mogul 
Government that the immediate cultivator of the soil, duly 
paying his rent, should not be dispossessed of the land 
occupied.® Unfortunately,however, although these opinioi:^ 
were expressed, no direct provision on the subject was\ 
inserted in the Code of 1793, and the right of th(^ zemindars 
to evict was left uncertain. If it was intended to giv^* * 
practical effect to these opinions, a very few words would 
have removed all the doubt which has since prevailed on 
the subject, and would have obviated all the discussion 
that has taken place as to the intention on this point ot 
the authors of the Permanent Settlement. That tb: 
zemindars^ right of eviction was, in 1793, left uncertain ^ 
proceed to show. 


'•Ill llarington’s Analysis, page 460. 

‘ Ante, page 497. Unfortunately the Legislature, while it did not expressly 
permit, did not expressly forbid, him to do this. 

* Ante, page 502. II Harington’s page 189. The following opinior. 

is similar :—“ Hereditaxy raiyats claiin, as the descendants of an original pro 
prietor, whose privileges of administering the revenue affairs of the parish have 
been lost or forfeited in some former* age ; sometimes they do not advaneb; 
such high pretensions, but claim a right to hold by long prescription ; they 
can scarcely be said to be independent of the zemindar malguzar, who has the 
power, and generally the will, to inflict many annoyances on those who act- 
counter to his wishes; and, under the Regulations, this power is unlimited, 
but under the ancient regime, so long as they paid the prescribed amount of 
the tax leviable upon the crop they might raise upon the land, they could not 
be ousted from it»— La^td Teunre by a Civilian, i>age 79. 
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§L 


On the 15th August r8ii the Collector of Chitta¬ 
gong wrote as follows :—But in thus protecting the Vww of Col- 
raiyaty his landholders should not be precluded from the 
inherent privilege of giving him d 7 ie warning to quit, either isn. ^ 
at the expiration of any existing lease, according to the 
terms of the patta, or at such specific period of the year as 
would be least detrimental to either party in settling their 
accounts, which, of course, would be about the time of the 
puny a? This latter rule is not meant to be stated as 
necessfiary to be enacted, but witli the view of guarding 
'/he Beniindar against the hardship of his raiyat being fixed 
upon him for ever by any new edict, leaving no option if 
f< J rent be regularly paid, than which there cannot, I 
• hceive, be a more unjust principle. It is no argument 
; all to say, that the siemindads sadr jama (revenue) 

7 ' ;■ fixed, and that therefore the raiyafs should be immut- 
a - ]y so. On the contraiy, such rule would obviously mili- 
t ci te against the tenure upon which the zemindar holds 
hi i estate on the faith of Government.’' The view here 
‘ fi^en by the Collector of Chittagong, that the zemindar 
i?.an inherent privilege to give the raiyat warning to 
tpi. it at the expiration of his lease, if erroneous, was not 
Tv. harkable, when we look at the preamble of a Regu- 
‘ >i1on,^ which formed part of the Code of 1793, and 


p'ir.st collection of rent at the beginning of the year. 

n^egulation XLIV of 1793 -"—That the opinion of the Collector of Chitta^ 
was not reinarhable will appeoar also from the following opinions given 
. n i8r6 by Collectors in Upper India, where the power of the zetnindar<^ 
V 3 never so great as in the Lower Provinces of Bengal :—I understand that 
\ '\nindar is considered to have the power of dispossessing a resident or 
■ idkasht raiyat^ providing there be not in existence at the time any written 
- jagements, which remain unfulfilled, and that supersession of this kind not 
^equcntly occurs, if another person can be found willing to give a higher 
f It. ’’-^Collector of Etaw’ah, III Revemu SdecHons, p. 1S9. “ According to 

V' ihc. ze7nmd.irs consider themselves at liberty to dispossess any khud- 
.'!■ %l T'aiyaty wvho may fail in the punctual payment of his rent, or when higher 
'//frs may be made, provided the limited period of their engagements may 
ha|e expired.”—-Collector of Tumickabad, id. 192. A zemindar cannot 
fivd:>os$ess a resident or kkudkashf raiyat during the time the written en- 
gajgenterit may be for, but on its expiration is at liberty so to do.”—Collector 
of G or ruck pore, id. 193. Him zemindar has the power from established 
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which, prohibited the seniindarSy independent taldkdars 
and other actual proprietors of land from granting/^/M5 
to raiyatsox other persons for the cultivation of lands for 
a term exceeding ten years. In this preamble we find 
the following passage:—“It is ... . essential that pro¬ 
prietors of land should have a discretionary power to fix 
the revenue payable by their dependent talhkdars^ and to 
grant leases or fix tlie rents of their lands for a term 
sufficient to induce their dependent ialukdars, under- 
farmers and raiynts to extend and improve the cultivation 
of their lands.’' If the raiyats or any class of raiyats were 
entitled to continued and undisturbed possession, these 
words would have no meaning as applied to them. I may 
further quote the conclusion at which the Court of 
Directors arrived in —“The inference seems un- 


Milage to dispossess a resident or khtidkasht raiyats who has regularly paid 
the customary rent for his lajicls, to make way for another person who may be 
willing to pay more.”—Collector of Shajahanpore, id, zoi, ‘‘A zemindar 
appears to have the power to dispossess a resident or khtuikasht raiyat who has 
regularly paid the customary rent ft)r his lands to make way for another 
person, who may be willing to pay more.”—Collector of Shekoabad, /</. 202. 
Many more opinions to the same effect were given in reply to questions sent 
to the Collectors ; and there are also many opinions to the contrary, showing 
the utter uncertainty of the aistom or right. 

® Para. 53 of Revenue Letter to Bengal, I Revenue Sclcctiom, p. 360. —That 
there was a difference between khtuikasht and other raiyats will appear from 
the following passage They (the zemindars) are still liable to the inter¬ 
position of public authority, as far as may bo just and necessary to prevent 
oppressive exactions from their under-tenants, and secure the stipulated or 
prescriptive rights of the latter In their respective tenures. But consistently 
with the due maintenance of such rights—the possessors of which, whether 
dependent taldkdars, istemrardars, khudkasht or other privileged raiyats, or 
generally of whatever denomination, if they have any right of omipancy to dis¬ 
tinguish them from tenants-at-nnU, may be considered to hold taluhiari, 
istemrari, ot oOsxcx dependent or inferior estates within those oizttnindars, 
independent tahikdars and other superior landholders—the zemindars are 
now allowed to enjoy whatever rents and protits may arise from the improve¬ 
ment of their estates.”—lU Harington’s Analysis, pp. 403-404. In the prefac<? 
to Land Tenure by a Civilian, it is asserted that the Legislature delivered 
over, as fenants-at-will, millions of free proprietors to the tender mercies of a 
race of tax-gatherers ; and Mr. Mill, in hi.s evidence before the Select Com¬ 
mittee of 1830, said that the raiyats were mere tenants-at-wdll of the zemindars 
in the permanently-settled provinces. 
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(Pliable, that the persons with whom the Permanent 
Settlement was made, and those who by inheritance or 
purchase may succeed them, are authorized by the existing 
law to oust even the hereditary raiyats from possession 
of their lands, when the latter refuse to accede to any 
terms of rent which may be demanded of them, how'ever 
exorbitant." 

§ 281. The allegation that the zemindars possessai no 
right to enhance the rents of the raiyats'- is based upon 
the following argument. When before the Permanent 
Settlement the quinquennial settlement of 1772 was made 
with farmers, they were directed to collect from the raiyats 
of the cultivated lands the original jama or rent of the pre¬ 
vious year, and on no account to demand more, where the 
lands were cultivated without pattas by the raiyats. This 
direction to collect according to the previous rent, and this 
prohibition against taking more or higher rent, was renewed 
in the written engagements for the subsequent temporary 
settlements and also in the engagements or kahuliyats for 
the Decennial Settlement; and, when the Decennial Settle¬ 
ment was made permanent, became binding for ever on 
the zemindars by reason of the following general provi¬ 
sion ;—“ Such of the restrictions on actual proprietors of 
land and farmers, who hold their farms immediately of 
Government, as are set forth in their respective kabuliyats 
and are not repealed by any Regulation printed and 
published ” in the usual way, “ are to be considered in full 
force.”® In order to test the value of this argument we 
mu.st first bear in mind that there was a difference between 
settlements made with farmers, and a settlement made 
with the zemindar, as actual proprietor. Then it would 
require something more than mere general words to make 
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* Special Calcutta Gazette of the -zist July i 8 So, pp. 454, 457. 
page 460, this allegation has grown into an as.sertion that the zemindars were 
“ prohibited from enhancing the rents of their raiyats, as long as the Goveiu- 
ment demand remained unchanged.’’ 

Section 67 of Regulation VUl of 1793. 
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binding for all time a stipulation made for ten years, and 
made before the zemindars were created proprietors, while 
Government retained its former ♦ interest. Tn the next 
place the language of the farmers’ kabiiliyai and the zemin¬ 
dars' kabuliyat differed widely. The language of the 
kabuliyat or written erigagement of the Permanent Settle¬ 
ment is^—“ I will not demand any sum beyond the account 
from the raiyatsf wdiicli clearly refers to demanding abivdbs 
or cesses over and above what the raiyat had agreed to 
pay, and what was therefore justly payable according to 
his account. Finally, if such a restriction can be supposed 
to have existed in the Decennial Settlement kabiiliyats^ it 
was clearly repealed by the provisions of the Regulations, 
wdiich authorized the ;seiriindars to let the remaining lands 
of their estates in whatever manner they might think 
proper,^ and recited that it was essential that they should 
have a discretionaiy power to fix the rents of their lands 
for a term sufficient to induce their raiyats to extend and 
improve cultivation.^ Let us then see what contem¬ 
poraneous exposition says on the subject. 

§ 282. On the 31st December 1819, Lord Hastings 
wrote Never was there any measure conceived in a 
purer spirit of generous humanity and disinterested justice, 
than the plan for the Permanent Settlement in the Lower 
Provinces, It \vas worthy the soul of a Cornwallis. Yet 
this truly benevolent purpose, fashioned with great care 
and deliberation, has to our painful knowledge subjected 
almost the whole of the lower classes throughout these 
provinces to most grievous oppression—an oppression, too, 
so guaranteed by our pledge that vet are unable to relieve 
the sufferers.” . . . '‘Government,”.“giv¬ 

ing to the delegated agent of the raiyats a right of owner¬ 
ship in the soil absolutely gratuitous, invested the person 
through wdiom the payment to the State was to be made 
with unlimited power to wring from his former coparceners 
an exorbitant rent for the use of any part of the 



* Aati, 517 -522. 


^ Ante, page 532. 
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§L 


Mr. John Herbert Harington, the Author of the 
Analysis of the Bengal Regiclations^ before the Permanent 
Settlement, in 1789, discussed the question whether the 
permanent raiyats should be allowed to hold possession of 
the lands rented to them on condition of paying a fixed 
rent. He first considered whether this would be beneficial 
to the mi^^^rA’ themselves ; and upon this part of the ques¬ 
tion, he said :—They would be secured from an increase 
of payment according to their improvements, which would 
probably stimulate them to improve the cultivation of 
their lands ; and in that case, it may be presumed, the 
surplus produce above the fixed rent w ould yield th^ra whether 
an easy livelihood, as well as enable them to lay by a pro- 
vision against casualities. On the other hand, they would RiiyUft 
be subject to greater rigor from the zemindars in . 

adjustment of their rents in the first instance, as tvell as 
the subsequent payment of the amount adjusted, under 
whatever accidents might occur to create Inability. The 
zemindars would be anxious to obtain as high a rent as 
possible, if aware that it could never be raised thereafter ; 
and I fear it would be impossible to lay down a rule just 
to both parties. The zemindars^ it may be said, arc inter¬ 
ested in satisfying the raiyats, because the lands, if unculti¬ 
vated, are unproductive to them : but, it may be answered, 
the raiyats are also interested in satisfying the zemindars ; 
because, if they cannot obtain lands to cultivate, they must 
starve.® Both causes probably would operate ; but, as the ^ 
zemindars could more safely risk delay than the raiyats, it tnTmJrhes 
is to be feared, the latter \vould in general be obliged to donhifuU 
accede ; and, if so, it becomes a question w^hether it would 
not be better to let the zemindars make a limited settle¬ 
ment with the raiyats, on the moderate terms, which, it is 
probable, they would then be satisfied with ; than to require 
a perpetual settlement, on the immoderate terms, which, it 
seems probable, they would then require/' 


^ Minute by the Governor-General, UI Revenue Selections, p, 153. 

* This is a good answer, and an answer which has often been given to what 
I/ord Cornwallis said, ante, pages 494-495 • see note on page 495. 
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§ 283, He then proceeds to consider whether it would 
be beneficial to the zemindars to fix the rent of the raiyats 
in perpetuity, and he says :—“ The ease of the raiyats, to be 
expected if their rents be not' too high, would enable 
them to pay with more punctuality. The certainty of the 
payment would induce the raiyats to give a higher rent 
than they would under a fluctuating demand. The ease 
of the cultivators of the soil would increase the demand 
for land ; and consequently encourage the greater culti¬ 
vation of the zemindars' waste lands. The ability of the 
raiyats to provide against contingencies would lessen the 
losses to population hitherto felt from famine, and con¬ 
sequently augment the number of cultivators for the waste 
lands. On the other hand, the fixed rent would prevent 
the zemindars from reaping any advantage from the im¬ 
provement of the raiyats, or from a rise in the value of 
any particular articles of produce ; and should the rent be 
fixed too high in any instance, the stated benefits would not 
be derived.'’ Finally he considers whether the fixed assess¬ 
ment of the raiyats would be beneficial to Government, 
and on this point he says :—“ The demand being fixed, the 
raiyats would be stimulated by self-interest to improve the 
cultivation to the utmost; and the general improvement 
of the cultivation would increase the resources of the 
country. The raiyats, secured from exaction, might lay 
by the surplus produce of their labours for future contin¬ 
gencies, which would mitigate the dreadful effects of 
famine, and thereby preserve the population of the coun¬ 
try. The ease of the raiyats would, by enabling the 
zemindars to collect their rents with punctuality, assist the 
more punctual payment of their revenues to Government.” 

§ 284. He then states the opposite arguments, which 
are—That “ the natives of this country are by many sup¬ 
posed so much inclined to indolence, as to be induced to 
labour from absolute necessity only : and, if this supposi¬ 
tion have any foundation, the operation of the principle, 
in whatever degree, would so far tend to counteract the 
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necessity would be diniinishcd—that the operation or ttiis 
principle would also tend to prevent a provision for futuri¬ 
ty—that the impossibility of equalizing the assessment, 
according to the improved state of the lands, would render 
the rents of some, in course of time, considerably heavier 
than those of others, and thereby prevent equality—and 
finally, that a prohibition to the zeiftindcirs and tiilukddrs 
to raise the rents of the raiyats, would necessarily forbid 
any increase of the land assessment on the seinindars and 
tahikdars, excepting such as could be derived from new 
cultivation.”^ Finally he sums up thus :—“ On the whole, 
considering the Act of Parliament ordaining a general 
preservation of rights, the orders of the Court of Directors 
for a settlement of ten years, and the foregoing argu- Having- 
ments, for and against the raiynts, zennndars, and Govern- t(m'» Conelu- 
ment respectively, I am of opinion, no perpetual right 
possession, on condition of paying a fixed rent, should, at 
present, be conferred on those raiyats who have not already 
a declared or prescriptive title to such. In order, however, 
to obtain, as far as possible, the advantages of a fixed 
assessment of the raiyats, and at the same time to obviate 
the objections enumerated, it appears expedient to require 
the zemindars and talfikdars to adjust, within the three 
first years of the ensuing decennial settlement, a rent to be 
paid bv their raiyats individually, which shall continue 
unalterable during the remaining seven years.^^ Mr. 

Harington reproduced these views of 1789 six and twenty 
years after, in 181 5 , when he published his Analysis^ and 
the context shows that he would not have done so, if they 
had not been accepted. Certainly he says nothing to lead 
to the inference that the principles of the Code of 1793 
were intended to be different; and the careful reader of 
that Code^* will find that a perpetual right of possession on 


^ When this remark was wriUeny the kind assessment had not been fixed 
in perpetuity. 

« ill Jf/alysJs, pp. 461 - 463 . 

» See the resume of Regulation VJIT uf 1793, ank , pages 517 to 523. 
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condition of paying a fixed rent was conferred on those 
raiyatSs and those only, w'ho had already a declared or pres¬ 
criptive title to such—which was exactly what Mr. Haring- 
ton recommended—while the almost complete silence of 
the Legislature as to other raiya/s carries with it the usual 

presumption.^ 

§ 285. I.et, us for a moment try to look at the relations 
between zemindars and raiyatSs as they must have been 
regarded by those who were called upon at the close of the 
last centuiy to deal with the chaos of rights and duties 
which we found in the country. Mr. Shore had clearly 
shown that abwdhs were a means of raising the as.sessment 
on the raiyats? That this method of obtaining higher 
or rhore rent or revenue from the cultivators of the soil 
was arbitrary and unjust was admitted by all j and that 
partly in consequence of these inherent defects, it was the 
source of much grievous oppression, was beyond doubt. 
So long as abwdbs were allowed to be levied, the demand 
upon the raiyat was nncertain ; and in this uncerta-inty lay 
the possibility and opportunity for exaction. Englishmen 
were well aware of the evils that had been brought about 
in their own country by precarious tenures—by uncertainty 
of demand, of the Crown upon its subjects, of the Nobles 
upon their tenants—and that the great remedy there had 
been to turn all tenures held cither of the king or of any 

» r will add a few opinions expressed in 1832. Mr. Holt Mackenzie 

syiia :_“ The amount demandable by the latter ” (the zemhidars) “ has been 

left unsetUed ; the raiyats of the Lower Provinces are left just as if the 
Permanent Settlement had never taken place, if not in a worse condition. 
Appe7tdix to Report of Commons. Ansr.aer to questiofi No. 2670. “ The 

Permanent Settlement, whilst it shut the public treasury against a.ny increased 
receipt from the land by commuting the zemindars’ variable payment, as^ the 
hereditary contractor for the land-revenue, into a fixed jama determined 
irrevocably, entirely neglected to fix the amount payable by the cultivator to 
this hereditary contractor.”—Mr. A. D. Campbell, id.^ p. 16. “In point of 
law and fact, the raiyat can claim under the provisions of Lord CoriiAvallis s 
Code no rights at all. For the few privileges he may enjoy, he is indebted 
entirely to the forbearance or to the fears of his taskmaster, the zemindar. 
Land remire by a Civilian, p. 104. 

See pages 445 —447 ; and Mr. Shore’s Minute of 18th June 1780, 
para. 33. 
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otlier person into free and common socage, the render or 
rent of which was certain and determinate, instead of 
being precarious and uncertain.^ So in India, if uncertainty 
of demand could be done away with, if the revenue or rent 
payable by the raiyats could be reduced to a specific sum, 
a fixed amount, the Statesmen of 17^9 —^793 believed 
that exaction could be prevented and the ease and security 
of the raiyats secured. The abolition of abwdbs clearly 
appeared to be the direct way of doing away with uncer¬ 
tainty of demand and exaction at the same time.'^ Accord¬ 
ingly it was provided^ as follows :—“ The impositions on 
the raiyats under the denomination of ahadby mhaiut and 
other appellations, from their number and uncertainty, 
having become intricate to adjust and a source of oppres¬ 
sion to the raiyatSy all proprietors of land and dependent 
talukdars shall revise the same in concert with the raiyatSy 
and consolidate the whole with the asil into one specific 
su/n .No actual proprietor of land or depend¬ 

ent taliikdar or farmer of land, of whatever description, 
shall impose any new abwdb or mhaiut upon the raiyats 
under any pretence whatever:*^ and then follows the penalty. 

286. In Lord Cornwallis's opinion, as w’^e have seen,^^ 
the imposition of alnvdbs and the raising of rents were 


The great 
object o f the 
Stateamen of 
1789-1793 
was to do 
away loith 
Uncertainty 
of Demand, 


To this end 
Rent was 
directed to he 
a Specific 
Sum; and 
Abwdbs were 
prohibited. 


» See antCy pages 17, 18, 29, 30 and 31. 

^ One of the propositions deduced from the arguments in Mr, Shore’s 
Minute of tJu i8M June. 1789 (see Appendix to Fifth Report) was “ that the 
rents to be paid by the raiyats, by whatever rule or customs they may be 
demriuded, shall be specific as to their amount.” In his Minute of the ist May 
1812, Mr. H. Colebrooke said “ All that need be required is that the engage- 
meats shall be Harington^ A/udysiSyix 479. In addition to 

all that has been said as to the uncertainty, let me quote one more passage 
from Mr. Shorc'a Mi nute of the Sth Deeember 1789:—At present” those 
impositions “ are in many places so numerous and complicated that, after 
having obtained an enumeration of the whole, the amount of the asil with the 
proportionate rate of the several abwdbs, it requires an accountant of some 
ability to calculate what a raiyat is to pay, an<l the calculation may be 
presumed beyond the ability of most tenants. The patia rarely expresses 
the sum total of the rents ; and it is difficult to determine what is extortion.” 

^ Regulation VIII of 1793, sections 54 and 55. 

** Ante, page 497. 
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two distinct questions ; and the prohibiting a landholder to 
impose abivdbs was not tantamount to saying to him that 
TroUMtinn he should not raise the rents of his estate*. The argument 

-in 1793 prohibited from 
o/Enhmic- imposing abimbs, they \vere therefore forbidden to enhance 
ing Rents, rents,is therefore absolutely valueless, whether we seek fo^ 
the intention of the Legislature in the language which it has 
itself chosen to express that intention, or (as some prefer) 
in Minutes and other papers, which contain the expression 
of individual opinions, while the subject was under deli¬ 
beration, and before a final conclusion and settlement were 
reached. In Lord Cornwallis\s opinion,* the rents of an 
estate could only be raised by inducing the raiyats to 
cultivate the more valuable articles of produce,® and to 
clear the extensive tracts* of w^aste land, which were at 
that time to be found in almost every sejuindarl in Bengal. 
The basis and scope of this opinion become clear when we 
find him saying in the same context that the rent then 
established was, in most places, fully equal to what the 
The Unearn- cultivator could afford to payd It is, therefore, manifest 
7 \r 7 To 7 d Cornwallis thought that rent in Bengal had at 

Cornwallis s reached the possible maximiivi, that the idea of the 

m'ml unearned increment did not occur to him, and that his great 

intention was to put an end to exaction and oppression in 
the shape of abwdbs. It must be borne in mind that the 
principle of Rent was not at that time understood, and 
was not elaborated till twenty-five years later.^ It is not, 

^ This arg^imetit is advanced at the bottom of page d^^A^—Spccial Calcutta 
Cazette of zist yidy 1880. 

* Ante, page 497 at bottom. 

® This was a well understood ground of enhancing rent. Mr. Shore says 
that it was prescriptive law that the raiyats cannot change the species of culti¬ 
vation without a forfeiture of the right of occupancy ; but that this was 
rarely insisted on, as the zemindars demanded iind exacted the difiference of 
rent—See para. 406 of Minute of iWi yum 1789. Section 567 of Regulation 
VIII of 1793, recites and recognizes “ the established custom to vary the patta 
for lands, according to the articles jiroduced thereon.’* 

' Ante, page 497, fourth line from top. 

* Sec ante,, page 42, note, Mr. llariagton did not at the time overlook the 
advantage that might accrue to the zemifuiars from the improvement of the 
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therefore, surprizing that Lord Cornwallis or the Directors 
did not before making the Decennial Settlement perma¬ 
nent consider those nice and difficult questions of enhance¬ 
ment of rent which have during recent years demanded 
and received so much attention. 

^ 287. Although the question of enhancement of rents 
and the zennndari right to enhance and the limits of that 
right do not appear to have been considered in 1789-1793 
further than what has just been stated—and it was un¬ 
necessary to consider them, when the Directors declined 
the difficult task of defining the rights of the raiyats — 
there are not wanting indications that the raising of the 
rents of the raiyats other than those wlio were expressly 
protected from increase was contemplated.^ One indica- 
tion is the use of this term . increase, which has been 
already observed upon.^ Another indication is to be found coniemphiM. 
in the Preamble already quoted,^ which recites that it is 
essential that proprietors of land should have a discre- 
tionaiy power to fix the rents of their lands for a term 
sufficient to induce the raiyats to extend and improve 
cultivation. This certainly implies a right of altering, of 
raising the rent upon the expiry of the term ; otherwise 
the recital has no point.^ The same Preamble recites that 


raiyats or from a rise in the value of any particular articles of produce (see 
ante, page 536); but the question does not appear to have been generally 
considered ; and although the possible decrease in the relative value of silver 
was discussed in connection with the revenue payable by the zemindars to 
Government, it does not appear to have been considered in connection with 
the rent payable by the raiyats to the zemindar. 

* /bite, page 519. * * Ibidem, 

* Preamble to Regulation XLIV of i 793 i nnfe, page 532. 

" In Mr. Hodgson’s Memoir [Appcjuiix to Fifth Report) will be found an 
observation of Colonel Muiiro written in or before 1806, in which he argued 
that licfore the zemindars, with whom the Permanent Settlement was made, 
had learned to improve their estates, they would have reduced the raiyats to 
a much worse state than that in which they foukid them, I make this 
conclusion,” says Colonel Munro, “ upon the supposition that they are to be 
at liberty to raise their rents, like landosoncrs in other countries ; for, if they 
are,restricted from raising the assessment fixed by Government, and arc at 
Ihe same time liable for all losses, they have not the free management of their 
estates and hardly deserve the name of uiviursf* 
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it was to be apprehended that many proprietors either 
from unprovidence, ignorance, or with a view to raise 
money or from other causes or motives, might be induced 
to create dependent tahhs at a reduced and inadequate 
rent, or to let lands in farm or grant pattas for the cultiva¬ 
tion of land at a reduced rent for a long term or in perpe¬ 
tuity—that such engagements, if held valid, woxikl leave 
it in the power of weak, improvident or ill-disposed pro¬ 
prietors to impoverish their heirs ; promote vice and in¬ 
justice ; and occasion a permanent diminution of the 
resources of Government arising from the lands, in the 
event of the-rent or revenue reserved being insufficient for 
the discharge of the public demand upon their estates : be 
ail abuse of the great and lasting benefit conferred upon 
the landholders by the possession of their lands being 
secured to them in perpetuity at a fixed assessment—and 
moreover be repugnant to the ancient and established usages 
of the conntrjy according to which the dues of Government 
from the lands (which consist of a certain proportion of 
the annual produce of every bigah of land, demandable 
according to the local custom, in money or kind, unless 
Government has transferred its right to such proportion to 
individuals for a term^ or in perpetuity,^ or fixed- the public 
deinand tipoji the whole estate of a proprietor of landy leav¬ 
ing hwt to appropriate to his oivn use the difference between 
the value of such proportion of the produce and the sum 
payable to the public, so long as he continues to discharge 
the latter^) are unalienable without its express sanction/^ 
From these words it is clear that, according to the under¬ 
standing and intention of those who framed the Code of 
r793, Government was entitled to a certain proportion of 
the anmtal prediice of every bigah of land included in a 


’ As, for example,'by the grant of fag'lr. 

® That is, by making a grant of lakheraj K}X land to be held free of kheraj 
or revenue. 

® Which was done by the Permanent Settlement. A recital verbaitm the 
same, as that contained in the parenthesis, is to be found in the Preamble to 
another Regulation (XIX) of the Code of 17Q13. 
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fetor’s estate, that by the Permanent Settlement Govr 
eriiment fixed the public demand upon the whole estate, and 
left the proprietor to appropriate to his own use the differ¬ 
ence between the value of such proportion of the produce and 
the sum payable to the public. Now it is beyond contro¬ 
versy that the value of the certain proportion of the an¬ 
nual produce to which Government was entitled was never 
fixed, was an unknown and indefinite, an unsettled 
and variable quantity^ Since then this quantity was 
indefinite, and the public demand was fixed and definite, 
the difference between the indefinite quantity and 
the definite demand must have been indefinite, and the 
authors of the Permanent Settlement must have known 
[his—ixiiist have known that what the proprietors were 
left to appropriate to their own use, was indefinite, variable, 
subject to increase and decrease. It will probably appear 
to persons of ordinary intelligence impossible to argue in 
the face of this consideration, that the authors of the 
Permanent Settlement intended to fix, or could have thought 
that they were fixing, the demand upon the cultivator, the 
rents of the raiyats} 




^ This }\as ])een siilTiciently shown in the preceding pages, but I may give 
further evidence. “ I have already observed,” says Mr, Shore, “ that the 
proportion of the revenues to be left to the zemindars was never, as far as I 
know, fixed by any established rule ”—para. 352 of Ahmitc of 18M June 
1789, “ Torlar Mai is supposed to have fixed the rent payable by the raiyais, 

.The Asil jama established by him does not now anywhere 

exist. At present no unifonnity whatever is observed in the demands upon the 
raiyals'^'—id.^ paras. 218, 219. And in the Proclamation embodied in 

Regulation I of 1793 , it is said“ It is well known. 

that from the earliest times until the present period, the public assessment 
upn the lands has never been fixed^ but that according to established usage 
and custom, the Rulers of these Provinces have, from time to time, demanded 
an increase of (Section 7.) 

2 The idea that Government delegated to the zemindars its right to a propoi' 
tion of the produce—its right to levy a variable assessment—is constantly met 
with in Minutes or papers written soon after the Permanent Settlement. 
For example, Mr. Stuart wrote as follows, on the 18th December 1820:— 
“He” (z.r.. Lord Cornwallis) “ had recognized in certain classes attached 
to the lands a right of property in the soil; and his plan was to make the 
settlement with these persons, upon the principle of ceding to them for crier^ ht 
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§ 288. We know that, while limiting the demand of 
the State upon the land, the Government of 1789—1793 
contemplated and expected that the improved condition of 
all classes would enable the requirements and expenses of 
Government to be provided for by other forms of taxation. 
The right of establishing internal duties was expressly 
reseiwed by the Code of 1793,^ and when the privilege of 
imposing the Sayer or internal taxes was taken away from 
the landholders, it was expressly stated that.one of the 
consequences which Government expected from retaining 
this privilege in its own hands was a future opportunity of 
augmenting the public revenue in case the exigencies of 
Government should render it indispensably necessary with¬ 
out increasing the assessment on the land.^ In i8i i,the 
Directors wrote out to Bengal as follows :—“ It was, indeed* * 
imagined at the period of the establishment of the Bengal 
Settlement, that in proportion as the effects naturally to be 
expected from an enlarged and liberal policy were deve¬ 
loped, in proportion as the land ivas improved, activity given 
to commerce, and as the people were enriched, our Govern¬ 
ment would be able, by means of taxation on the neces¬ 
saries and luxuries of life, not only to indemnify itself for 
the sacrifices it had made, and for any contingent loss 
which it might sustain from the depreciation of mone)^, but 
that our revenues might be made to advance in equal propor¬ 
tions with the prosperity of the country, and that both would 
go on flourishing in rapid progression.”^ How the zeinin- 
could be justly taxed upon the necessaries and luxuries 


(onsideration of a fixed annual contribution, the immemorial right of Govern¬ 
ment to levy from the cultivators a proportion of the whole produce of the land.. 
—(Ill Revenue Selections, p. 218,) Mr. Ilarington says in his Minute of the 
3rd July 1827, that “ the rights and interests of the Slate in the land rents 
payable by the and other occupants of the soil toe 7 'e made over by 

composition and contract in perpetuity to the persom who engaged for the land- 
revenue y 

* See Clause 2, Section 8 of Regulation I of 1793. 

* See Preamble to Regulation XXVII of 1793. 

^ Para, 32 of Revenue Letter to bengal, dated ist Fe])ruary i8xi, I Reve¬ 
nue Selections, p. 4. 
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of life in proportion as the land was improved, if it was in 
tended that they should have no share in the profits of the 
improvement by receiving higher rents, is not verj"- obvious- 
It may be said that the additional rent which they would 
receive for reclaimed waste land was contemplated, and 
that this would have enabled them to meet the possible 
taxation anticipated. But this limited explanation does 
not fairly satisfy the obvious intention ; and it is much 
more reasonable to suppose, regard being had to the other 
evidence of intention, and to what actually took place, 
that the zemindars’ sharing in the gradual improvement 
by receiving higher rents was contemplated. 

§ 289. It may be accepted as correct that by the an¬ 
cient law of the countiy, the Ruling Power is entitled to a 
certain proportion of the produce of every bigak of land 
demandable in money or kind.® We have seen that in 
Akbar’s time the proportion of the produce to be taken 
by Government was defined ; that a careful measurement 
of the land was made by a uniform standard with a 
view to determine what Government should receive from 
each cultivator ; and that rules were made for commuting 
the value of the Government share into a money-payment. 
Provision was made for correcting from time to time the 
information derived from the measurement and for revising 
the money-rates of commutation decennially. In course 
of time this way of proceeding to estimate the Govern¬ 
ment demand by regular measurement and assessment 
fell into desuetude ; and was superseded by the arbitrary 
levy of abwdbs. Nevertheless it is beyond doubt that the 
proportion of the produce and its money value at the 
local market-rate continued to be the ultimate standard 
of reference to which zemindars and raiyats looked or ap¬ 
pealed, when desirous of pressing or resisting a claim to 
higher rates, or increased rent. In Bahdr and other parts 
of the country the rent was received in kind at the time 


• This is VirbatUn the language of the Preamble to Regulation XIX of 
* 793 ‘ 
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of the Permanent Settlement, and has continued to be so 
received up to the present day. In Bengal Proper money- 
rents were pretty common in 1772 to 1793 > have since 
become general with some exceptions. These money- 
rents consisted, in .some places, of rates payable according 
to the crops cultivated.^ In other places a fixed sum was 
paid for a specific quantity of land at so much per bigah 
without any other distinction ; but in these cases Mr. 
Shore thought that the rate in the first instance might have 
been settled with a due regard to the quantity of land and 
its produce.® It will be evident that while the zemindar 
continued to receive the Government proportion of the 
produce in kind, he participated both in the improvement 
of the land and in the rise of prices ; and, where money- 
rents had become usual, he would enjo 3 ’' the same ad¬ 
vantage, if he could in any way have these money- 
. rents revised from time to time, and have the lanci oc- 
' cupied by raiyats remeasured. The effect of such a re¬ 
vision, when there had been no other change except 
a rise in prices, would be to giv'e him an enhanced rent 
on the ground of the value of the produce havmg in¬ 
creased. Then, if the land, having become more fertile, 
were producing larger or better crops, the zemindar s share 
was worth more, and he received an enhancement on the 

ground of the productive powers of the soil having been in¬ 
creased; and no exception was made when this increase 
was altogether due to the agency or expenditure of the 
raiyat. The effect of a measurement would be to give the 
zemindar additional rent for excess land cultivated by the 
raiyat. Then after this measurement of the lands and revi- 


’ See ante, page $40. This custom was retained, as appear.s from the follow¬ 
ing pa.ss.age Another great source of distress to the raiyais ij, their being 
compelled to pay as rent, not a specific .sum for a certain quantity of ground, 
but for the cultivation of different articles. This mode again authorizes, or 
at least enables the xemindar to send Amins frequently in the year to mea¬ 
sure each spectra of crop, and the expense of this measurement falls upon 
the raiyat.’—Arf/rr front .Acting CoUector ef Rajeshaye to Board of Revenue, 
dated i 6 th August i8ir. 

* Paras 224 of Minute of i%th June 1789. 
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sion of the rates of rent, there would be a new Nirkbandi or 

table of rates, according to which all raiyats would pay ProholHUy 

rent; and these rates would be the Pargana rates. If the Money - 

zemindars in those parts of the country in which money- 

rents had become usual had no course of proceeding like adjusted 

this open to them, it is evident that they might be deprived of the Got?- 

of ail participation in the rise of prices and in the increase emment 

in the productive powers of the soil, while those zemindars^ ^thTproduc/, 

who continued to receive their rents in kind, would share 

in these advantages to the fullest. 

§ 290. Now it is beyond doubt or controversy that the 
zemindars have always possessed and exercised the right to 
measure the lands included in their estates ; and this right 
has been recognized and regulated by the Legislature on 
many occasions. Let us now see if we can find any traces 
of a right to revise rents or rates of rent in the way just 
indicated. Having regard to what has been said as to 
Akbar’s system being allowed to fall into desuetude, and undoubted. 
the state of confusion in which all rights were when the 
English obtained the Diwdni, we naturally could not 
expect to find this particular right (if it at all existed) 
more certain or definite than other rights ; and all that we 
could reasonably expect to discover would be irregular 
vestiges of its existence, desultory instances of its recog¬ 
nition and exercise. That such vestiges and instances are 
to be found I proceed to show. In a Firman from the 
Emperor Alamgir to one Rushik Dass,^ there is the 
following passage *.'—“ It appears that in all the districts 
of our Empire the Amfiis are in the practice of assessing 
the greatest part of the villages in a fixed sum at the com- 
mencement of the year, forming their calculations upon Emperor 
the estimated produce of the whole year, the quality of the Alamgir, 
land and the ability of the raiyats . . . . ; that in cer¬ 

tain places, where the raiyats are averse to this system, 
they fix their assessment by measuring the crops or esti¬ 
mating the amount of the actual produce.” In Mr. Shore’s 


’ See Appendix No, 5 /<? Mr. Shore’* Minute of the zitd April 1788. 
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time the rents in parts of Bengal, as for example, in the 
northern parts of the Dacca District, were fixed in a similar 
way. A Hastabud or measurement of the lands was 
made immediately previous to the harvest, agreeably to 
vv^hich the lands were valued and the rents received.^ In 
Chittagong rents were collected according to rates estab¬ 
lished by a measurement and jamabandi formed in the 
Bengal year 1174.^ Mr. Shore himself observes thus 
generally:—In every district throughout Bengal, where 
the licence of exaction has not superseded all rule, the 
rents of the land are regulated by known rates called 
nirk ; and in some districts each village has its own. These 
rates are formed, with respect to the produce of the land, 
at so much per bigah. Some soil produces two crops in a 
year of different species ; some three. The more profitable 
articles, such as the mulberry plant, betel leaf, tobacco, 
sugarcane and others, render the vahie of the land propor- 
tionably great. These rates must have been fixed upon a 
measurement of the land.”^ That Mr. Shore contemplated 
that the value of the produce should continue to be an 
ultimate standard of reference appears from the following 
remark :—The value of the produce of the land is well- 
known to the proprietor or his officers, and to the raiyat 
who cultivates it; and it is a standard which ca 7 t always 
be reverted to by both parties for fixing equitable rates 


* See para. 230 of Minute of i8th June 1789. 

* Para. 421 id, ® Paras. 391—392 id, 

^ In order to obtain light as to what was intended in Bengal, we may look 
at what was done in other parts of India. In a Regulation (XXVII) passed 
in 1803 to regulate the settlement of the Ceded Provinces it was provided 
that, when neither proprietors nor farmers tendered suitable conditions, the 
settlement was to be made with the raiyats^ who were to receive the following 
shares of the produce, viz :—in pulej lands or such as were in full cultivation, 
three-eighths, Government receiving five-eighths—in chechcr lands or such 
as had not been cultivated for two or three years, six-eighths, Government 
receiving two-eighths—and in banjar or waste lands, seven-eighths, Govern* 
inent receiving one-eighth. The measuring and valuation of the crops was 
to be defrayed by Governmfent ; and in all cases where crops were valued, it 
was to he done according to the price current of the day (clause 14 of section 53 ; 
and see for further instances section 12, Reg. IX of 1805, and clauses i and 2 
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291. In the Letter of Instructions to the Supervisors 
already referred to., surveying and measuring the lands was 
one of the numerous courses directed for obtaining accurate 
information. One of the Regulations of 1793 provided 
for the resumption and assessment of lands held under 
invalid revenue-free grants. A settlement for the lands 
included in such grants was to be made, and the revenue 
thereupon payable to Government was to be equal to one- 
half of the annual produce of the land. This produce was 
directed to be ascertained by a survey and measurement! 
Then the Regulation, which has been already so often 
referred to as containing the rules of the Decennial Settle¬ 
ment afterwards made permanent, contains the following 
provision :—“ No actual proprietor of land, or farmer, or 
persons acting under their authority shall cancel the pattas 
of the khudkasht raiyats except upon proof that they 
have been obtained by collusion ; or that the rents paid by 
them within the last three years have been reduced below 
the rate of the nh^kbandi of the pargana; or that they 
have obtained collusive deductions ; or upon a general 
measurement of the pargana for the purpose of equalizing 
and correcting the assessme?tt.^'^ This seems to me to indi¬ 
cate such a measurement and revision of rent rates, as 
would bring those rates into accord with the value for the 
time of being of the zemindar’s share of the produce.* *^ 
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of section 3 and section 5 of Reg. II of 1795 )* It was only in 1S37 that the 
Court of Directors ordered the discontinuance of the practice “of forming 
assessments according to the value of the crops produced, and not according 
to the value or capabilities of the land.”—See para, 27 of the Directors* letter. 
No. 6 of I 2 tk April 1837. 

* See clause 2, section 8 of Reg. XIX of 1793 * 

® Clause 2 of section 60 of Reg. VIII of 1793. 

^ To this construction it has been objected that what is here meant is the dis- 
tribution of the Government assessment of revenue upon the lands of the estate ; 
and it has been alleged to be a conclusive answer to niy argument that the 
word assessment has no reference whatever to raiyaCs rents—that throughout 
the papers of the time it refers only to the sadr jama or Government demand 
of revenue (see pages 417—460 of the Special Calcutta Gazette of the 2 \st July 
1880, As to the use of the term ‘ assessment,’ the criticism will be proved 
to be absolutely erroneous by a few quotations from tfie papers of the time — 
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This view is corroborated by a reference to the Regulations 
relating to Fatwaries and Kanungoes. 


Lord Cornwallis speaks of “the reA'enue s-ssessed upon them,” the 
raiyats.—See ante, page 497 top line. Mr. Shore speaks of the right of Govern¬ 
ment to interfere in regulating the. assessment upon the raiyats: and the words 
“regulation of the rents of the raiyats I' which immediately follow, leave no 
doubt as to what he meant.—See ante, page 522, mie» V/hen it is intended to 
use the word ‘ assessnvent * of the Sadr Jama, the sadr assessment is spoken 
of, as for example in Ko. 22 of the propositions deduced from Mr. Shore’s 
Minute of the i8th June 1789 (see Appendix to Fifth Report) : and from pro¬ 
position No. 24, it will appear that the distribution of the saelr assessment 
upon the Fargarxas or divisions of the estate had no connection after the Perma¬ 
nent Settlement with the rents payable by the raiyats. This proposition 
•commences thus;—“ It is not meant by this distribution/’ i.e,, of the 
Sadr Assessment, “ to prevent the landholders from acquiring a larger rent 
from the parganas or villages than the sum apportioned, or to demand 
from them accounts of the actual assessment,” f.t’., of the rents paid by the 
raiyats. This was part of the deliberate policy already alluded to, by which 
the Directors forbad minute scrutinies or enquiries into the exact collections of 
rent made by the zemindars from their raiyats. 

As to this general Pargana measurement, I may quote the following passage 
from Land l^'cnure by a Civilian: —“The lease aflbrded no protection against 
the consequences of a general pargana 'measurement, when by any ma- 
nceuvres of the description given, a real or fictitious enhancement of rates had 
been established, or, after a public sale of the grantee's interest and title, in 
satisfaction of arrears of revenue ”—(page 104). The system of taxation, 
under the native system, gave to the State a certain portion of each cultivators 
crop in khid or its equivalent in mon.?y; the result, therefore, was fluctuating, 
depending on the value of the crops raised. An annu.al assessment was indis¬ 
pensable, though the collections were farmed out to contractors, Who engaged 
to pay a specific jama to the Government for a series of years.” . . . . . . 
‘‘As the proportion of produce (ox the amount in money for which it was 
commutable) which each individual was liable to be called on to contribute 
through the malguzar as land-tax to the State, was in all well cultivated 
districts defined and understocKl under the native regime, the amount of land 
and species of crop, cultivated being a.scertained, the assessnitviit upon each 
raiyat was easily made by the malguzars ; and the only points upon which the 
parlies were likely to Ire at issue were a failure on tlie part of the raiyat to 
cultivate in due proportion, those crops which paid the highest rate to the 
malguzar and the levy of the sitvaec or al^wab ”--(pp. 105-106). “ II, i.e,, 

Governinent, “ has legalized an enhancement of the revenue ui.K>n the cultivat¬ 
ing classes, though the State is precluded from deriving any advantage from the 
additional burthen imposed upon the most interesting cla.ss of its subjects ”— 
(p. 114). “ One of the most frequent pretexts for exaction was the allegation of 
a necessity for making a measurement of the lands; and as the cultivators either 
held more land than w as registered as belonging to thigfn, or feared the frauds 
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duties imposed on proprietors by 
Cgulation VIII of 1793 was the maintenance of patwa- 
ries. The patwaries in every estate were directed to keep 
accounts relating to the lands, produce, collections, and 
charges. It may be said that the object of keeping ac¬ 
counts of produce was that they might be produced before 
the Collector to enable him to make the allotment of the 
public revenue, In the case of sale or division of estates, 
according to the principles laid down in Regulation I of 
J793> which require the asse.ssment upon each lot to be 
fixed at an amount which shall bear the same proportion 
to its actual produce as the fixed assessment upon the 
whole of the lands bears to the whole of the actual produce. 
This was not so, however, for these words ‘ actual pro¬ 
duce’ were defined by section 8 of Regulation I of 1801 
to mean the net annual rent {i.e. where rent was payable 
in money), or other net produce {i.e, where rent was pay¬ 
able in kind) receivable by the proprietor after deducting 
from the gross rent or other gross produce the expenses 
of collection and management. Clearly then, so far as 
concerned those parts of the country where rent was pay¬ 
able in money, there was no use in keeping an account 
of the produce for the assessment of the revenue ; and the 
natural conclusion i.s that it was kept for the purpose of 
assessing the rent. And this view is supported by section 
62 of Regulation VIII of 1793, which expre.ssly states 
that the rules prescribed regarding patwaries were framed 
solely to facilitate the decision of suits in the Courts of 
fudicature between proprietors and farmers of lands and 
persons paying rent or revenue to them, and to guard 
against any diminution of the fixed revenue or injustice 
to individuals by enabling the Collectors to procure the 


of the persons employed to measure it> who either by elevating the centre 
of the measuring pole, or by holding back part of the rope, if a rope was. 
used, could show an apparent excess above the actual extent of the area 
ineasured, they not infrequently submitted to rn additional impost rather 
than consent to mensuration. Measurements effected since the accession of 
British dominion show that most raiyats held much more land than was regis¬ 
tered as belonging to them in the old village records,'’-—(7^/., p. 65.) 
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necessary information and accounts for allotting the pub¬ 
lic jama upon estates that may be divided, agreeably to 
the principles prescribed in Regulation I of 1793 * 

^ have here two objects® proposed in the appointment of 

patwaries. If the keeping of accounts of the produce was 
not necessary for one of these two objects, it must have 
been intended to effectuate the other. This view is further 
confirmed by section 16 of Regulation XII of 1 3 17, passed 
originally for Bahar, Benares, and Cuttack, but extended 
to all Bengal districts by Regulation I of 1819. The pat* 
lie^uJaiionH this section required to deliver to the kanungo 

of the pargana at the expiration of every six motuhs a 
and KoTLiin* complete copy of accounts^ shotving distinctly the produce 
%a\ ^VahL(iof’^fdie kkarlf and rabi harvests. Then let us examine 
Produce. the duties of the kanungo. He was required by section 7 
Regulation IV of i8o8, to compile information regard- 
regulate ing , . . articles of produce, rates of rents, rules and 

lienU customs established in each pargana .... to assist 

at all admeasurements of land, whether undertaken by the 
officers of Goverrmeiit in conformity to the Regulations, 
or by ike landholders or raiyats, and to record the same. 
The same provisions are found in Regulation V of 1816, 
which were extended to the Bengal districts by Regula¬ 
tion I of 1819. These fragments of evidence in the nature 
of undesigned coincidences show that at the time of the 
Permanent Settlement the ancient custom of revising 
money-rents according to the value of the Government 
share (which after that Settlement became the zemindar's 
share) of the produce, was still in existence; and this 
custom, as has been explained, contained in itself most of 
the modern principles of enhancement. 

§ 293, There is one more method of construction by 
which we may arrive at the intention of the Government 


* The same two objects are stated in section I of Regulation XII of 1817, 
which speaks of the difficulties and delays experienced in the investigation of 
summary and other suits for rents in consequence of the Regulations regard¬ 
ing patwaries being defective. 
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as to the enhancement of the rents of the raiyats after the 
Permanent Settlement In order to discover the intention 
of the parties to an instrument, we may properly see what 
they have done under it. If we find that the zemindars 
immediately after the conclusion of the Permanent Settle- InUtaion m 
ment enhanced the rents of the raiyats^ and that the 
Indian Government and the Court of Directors, being well coverahle 
aware that this was being done, not only took no steps 
prevent it, but practically aided it by the course of did mid 
subsequent legislation—if we find that Government itself 

^ ® , zeminUar$ 

in its own estates and in the estates of private individuals, to do. 
which by reason of the disqualification of their owners 
were under the management of its officers, enhanced rents, 
and enhanced them more determinedly and effectually 
than private proprietors did or could—-we may reasonably 
conclude that this enhancement was intended at the time 
of the Permanent Settlement. It may be objected to the 
latter branch of this proposition that any subsequent 
Government which conducted or tolerated enhancement 
proceedings was not the same Government which directed 
the Permanent Settlement of 1793. But a Government is 
a corporation, having perpetual continuance, and the 
objection can only be sustained by showing a deliberate 
change of policy. That the zemindars after the Permanent 
Settlement enhanced rents is a fact \vhich is beyond con¬ 
troversy. That the Indian Government and the Court of 
Directors were aware of this enhancement, and being aware 
of it not only took no steps to stop or prevent it, but 
indirectly by legislation facilitated and assisted it—and 
that Government itself was the most active and successful 
enhancer of rents—will appear more fully hereafter. 

Meanwhile I may show that it was regarded as a matter 
of course, that the Zemindars should have the advantage 
of a rise of rents. In a letter to their Government in 
Bengal, the Directors said in 1812 :—'' True it is that an 
arrangement, under which Government would reserve to 
itself a claim upon a share of the value of the increased 
produce of the land, or rather the right of augmenting the 
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land-tax in proportion to the increased power of the land 


(he admn,d,gr imply » departure from the principle of the 

of a mveo/I’ermanent Settlement in Bengal, zoAic/i has secured to the 
'^asli\i(itter ^^tates tke whole advantage of a rise in their 

of Course, cental. Two years afterwards, in acknowledging the 
receipt of information as to the sale of lands for arrears of 
revenue, which, bearing a jama of Rs. 83,485, were sold for 
Rs. 2,32,451, they say:—“It follows, therefore, that the 
Zemindars’ allowances must from the beginning have 
greatly exceeded their nominal amount; or that their emolu¬ 
ments must have subsequently been increased by arbitrary 
exaction ; or that, in tlie interval, the agricultural prosperity 
of the country and the value of landed property must have 
advanced with a rapidity perhaps beyond example. ” ' 

§294. In the following year (1815) the Directors wrote 
as follows :—“ The effect of a permanent settlement of 
the lands, such as has been established in the Lower Pro¬ 
vinces, is to augment the landlord’s rent, not the profit 
The Ferma- cultiv'ator ; and it is from neglecting to make this 

nent Settle- distinction that an inference has been drawn in our 

meuf WQS un^ . • i ^ ’ 

derstoodoi opinion, very unwarrantably, of the incompatibility of 
fnvolmm settlements with agricultural improvement. The 

Enhimeejnent landlord may be very large, without any 
of lietiu. part of it being expended in improvements; and, on 
the other hand, if the cultivator be well paid for his 
labour, and at the same time reap a fair profit on the 
capital employed on his farm, he has every necessary 
inducement to continue his industry, although there 
should be no surplus to be paid in the shape of rent to 
the landlord.’’® Sir hid ward Colebrooke in the Minute 
already referred to* further expressed his opinion that 
the rights of the peasantiy in the North-Western Pro- 


Para. 76 0/Revenue Letter to Bengal, dated l$tk fc-miary 1812, I Revenue 
Sekctioridy p. 63. 

’ Para. 39 of Revenue Letter to Bengat, dated zSih October 1S14, I 
Revenue Selections^ p. 166, 

® Revenue Letter to Bengal, dated ^th June 1815, I R^rvenue Sekdions, 
P- 303- 

=* Ante, pngc 525. 
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€s would be sacrificed under any enactments “ dopied 
from the Lower Provinces, which vest in the zemindar 
the power of fixing his rents in his own discretion, and 
arm him with the means of enforcing them by distraint 
and summary processes.” We shall see that a certain 
small class of raiyats, who had held their lands at the 
same rent for twelve years previous to the Permanent 
■ Settlement, were protected from enhancement. That 
the rights of other raiyats were measured by Government 
itself according to the strict rules of English Political 
Economy and the English principle of rent will appear 
from the following Rule prescribed for the management 
of Khas Mahals, or estates held or managed b)'- Govern¬ 
ment ;—“ The claims of kkudkasht and kadimi raiyats 
should be carefully respected. Should cultivators of this 
class be found holding lands at lower rates than other 
raiyats occupying lands of a similar description, their 
rents should not be raised without considering their right 
to continued occupation at the rent heretofore paid. 

Some of these raiyats, being the descendants of those who 
originally broke up the land, have held at the jama now 
paid since twelve years previous to the Decennial Settle- Hn<:lUTi 
ment. They have a lien on the soil beyond wages of f '-inciph of 
labour and profits of stock. By prescription they have & 
proprietary interest. To raise their rents is to deprive ^ 

them of that proprietaiy interest. They are entitled to 
a full investigation of their rights under the resumption 
laws before being subjected to any enhancement.”* 

^ 295. It does not appear that the general right of 
the zemindars to enhance rents has ever been seriously 
disputed in the Courts of Justice, although the published 


^ RuUs for Maimgement of Alias Mahals^ dated i^th November 1850. In 
a Resolution of the Government of India, quoted in Revenue Circular Order 
No. 455, of the 17th April 1838, in connection with the encouragement of 
the growth of sugar, it is observed that the want of capita! amongst the 
cultivating classes is a bar to adjusting the rent of land according to its produc¬ 
tive powers, “ though in theory the land ought to be valued according to its 
productive powers, or at /east according to the rate %uhich competition^ if the 
land were let to the highest bidders^ would assign to itd^ 
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Reports abound with cases in which individual tenants have 
sought to obtain the benefit of certain statutory exceptions 
to the exercise of this right. On the other hand, the 
Judicial Committee of the Privy Council, which is the 
highest Court of Appeal from British India, have repeatedly 


fienT'recog- recognized and affirmed this right in no uncertain Ian- 


nized and 
affirmed by 
the Judicial 


guage. “A suit to enhance,” their Lordships have said, 
proceeds on the presumption, that a zemindar, holding 


me. r - — -- - x * ' 

Committee of under the Perpetual Settlement, has the right from time to 
the Privy rent-paying lands within 


Council. 


his zemindarl according to the Targana or current rates, 
unless either he be precluded from the exercise of that 
right by a contract binding on him, or the lands in question 
can be brought within one of the exemptions recognized 
by Regulation VIII of 1793 ; and it also assumes that the 
defendant has some valid tenure or right of occupancy 
in the lands which are the subject of the suit.”® And 
again“ The right of the zemindar to enhance rent is 
presumable until the contrary is shown.”® 

§ 296. In order to understand the process of rent¬ 
raising which has gone on in the Lower Provinces of 
Bengal ever since the Permanent Settlement, there are two 
circumstances which must be grasped and borne in mind. 
The first of these circumstances . is that at the time of the 
UiLf'^Pro- Permanent Settlement a large proportion, estimated by 
vinces of Lord Cornwallis at one-third, at one-hdlf by others, and by 
^Vmt'e at the two-thirds of the land capable of cultivation was 

time of the waste and probably was never otherwise.’ The zetnindars 
had undoubtedly the right to settle these lands upon their 
own terms. Population increased enormously during the 
peaceful times introduced by British rule; and large tracts 
of land were rapidly reclaimed and brought under culti¬ 
vation. Mr. Dowdeswell, in his Minute of the i6th Octo¬ 
ber 1811, remarked that vast tracts of land had been 


Permonent 

SettlemenL 


• Radhika Chaudhrain v 
Appeals, p. 248, 


Bama Sundari Dasi^ 13 Moore’s Indian 


• Forbes v. Mir Mahamed Hosen^ 12 Bengal Law Reports, p. 215. 
'' Fifth Report, page 16. 
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reduced to cultivation during the eighteen years that had 
elapsed since the Permanent Settlement.® And Mr. Cole- 
brooke, in his Minute of 1813, says:—'‘The present land¬ 
holders (I use this expression, because a considerable 
revolution of property took place, which was not, however, 
necessarily connected with the system of permanent assess¬ 
ment) are opulent and prosperous. Increase of agriculture 
has proceeded with rapidity surpassing expectation, and in 
the greatest part of the country has already reached its 
limit, unless it receive new impulse from the introduction 

of improved modes of husbandry.'’.“In 

many of the districts of the Lower Provinces, and in some 
of those of the Western, very extensive tracts of forest 
land were claimed by, or really appertained to, proprietors, 
who had comparatively small portions of land in tillage. 
Every district contained some instance of scattered estates, 
in which the untilled lands much exceeded the arable.'’^ 
It will readily be understood that one consequence of this 
extensive reclamation and settlement of raiyats upon new 
land was that new rates of rent were created, and the rapid 
increase of population’- introduced some element of compe¬ 
tition in fixing them.^ 

’ I Revenue Selectimsy p. 172. ® ///., 201, 

* The population of Bengal, Bahar, and Orissa was first estimated at ten 
millions. Sir William Jones, in 1787, calculated it to be twenty-four millions, 
but this included Benares. In 1802, it was computed at thirty millions. The 
Select Committee, in the Fifth Report, took it to be 27 millions. Mr. Adams, 
in 1835, computed it at 36 millions. In 1844, Mr. Danipier, che Superin¬ 
tendent of Police in Bengal, estimated the population of the Lieutenant- 
Governorship, at a little over 31 millions. Down to 1870-71, it was officially 
assumed to be 41 or 42 millions, but the census of 1872 showed it to be 
67 millions. According to the census of 1882, the population of Bengal 
Proper is 35,607,628: that of Bahdr, 23,127,104 : that of Chota Kagpore, 
4,225,989; and that of Orissa, 3,730,735 ; v/hile the grand total, exclud¬ 
ing Assam and including Cooch Behar, Hill Tipperah and the Tributary 
States of Orissa and Chota Nagpore, is 69,536,861. Every one marries— 
with the Hindoos marriage is a religious duty—few marriages are unpro¬ 
ductive ; and a very high birth-rate is not counterbalanced by a high rate 
of mortality amongst children in a country* where cold and its conse¬ 
quences are unknown. 

* I may be allowed to illustrate still further the effect of this circumstance 
by quoting a passage from Sir H. Maine’s Early History of Institutions :— 
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§ 297. The second circumstance is, that when estate 
were sold by public auction for the realization of arrears of 
revenue which had accmed in consequence of the proprie¬ 
tors not discharging the Government demand, the auction- 
purchasers were empowered by law to avoid ail incum¬ 
brances, and with some small exceptions to enhance the 
rents at their discretion. The effect of this circumstance 
will be realized when we learn that during the twenty-two 
years that followed the Permanent Settlement one-third 
or rather one-half of the landed property in the Province 
of Bengal was transferred by public sale.^ With reference 
to this fact the Court of Directors say in their letter of 
the 15th January 1819'^:—“We can readily conceive how 
prodigiously numerous must have been the instances in 
which engagements between zemmdars and raiyats were 


“You will bear in mind the passage quoted by me from Hunter’s Orissa, 
which shows how a tenantry enjoying hereditary rights is injured, even under 
a Government which sternly compels peace and order, by a large immigration 
of cultivators dependent on the landlord or zemindar. They narrow the 
available waste land by their appropriations ; and, though they do not compete 
directly for the anciently cultivated land with the tenants enjoying hereditary 
rights, they greatly raise in the long run the standard of rent, at the same 
time that they arm the landlord with those powers of exacting it, which in 
Ancient Ireland consisted in the strong hand of the Chief himself, and which 
consist in Modern India, in the money which puts in motion the arm of the 
law”—p. 1S4. 

® “ It will, at the same time, be equally necessary, carefully to ascertain 
whether they may not have subsequently, in some degree, relinquished those 
rights, or such parts of them as it may now be found expedient to exercise 
in behalf of the immediate cultivators of the soil; for, subsequently to the 
period of the decennial settlenvent, probably anenhird, or rather one-half of 
the landed property in the Province of Bengal may have been transferred by 
public sale on account of arrears of revenue. One of the rights in contem¬ 
plation was their power to have confirmed the validity of fatta tenures, which 
have been declared resumable, in case of public sales for the recovery of 
arrears of revenue from defaulting proprietors, and which became a strong 
inducement to many to become purchasers. Nor must it be forgot, that 
Government may have benefited thereby, as the lands, in some instances 
perhaps, would not have otherwise sold at a price sufficient to realise the 
arrears due and the proportion of the jama assessed upon them.”— Mimite of 
Mr. Rocke, the Acting President in 1815—I Revenue Selections, p. 374. 

* I Rn^enue Selections, p. 358, 




fiWIST/f 



ufnd Tenant in Varioiis Countries--^{THdiay 559 

ed/' 


§L 


anBttiled.' Now if one-half of Bengal was waste in 1793 » Combined 
and could therefore be let by the zemindars upon their 
own terms, and if half of the landed property in Bengal nechim- 
changed hands between 1793 and 1815 under a law which ed Waste, 
authorized the purchasers to avoid previous engagements, j,„ncemeni of 
it is easy to see that the majority of the raiyats were in 
the matter of rent subjected to the uncontrolled will of Arrears 
their landlords ; and the prevailing rate of rent being thus V Revenue. 
raised, there was little difficulty in enhancing the rents of 
the remaining raiyats up to the same level. 

§ 298. I shall close this chapter with some evidence, 
that the rights of the raiyats were left by the Permanent 
Settlement as uncertain and undefined as they were when jy 

the Company obtained the Diwdni. On the i6th August the Perma- 
1811, the Collector of Rajeshaye wrote as follows “ The 
assertion, that the rights of the raiyats have never been tain and 
explained, may surprise your Board, but I believe it to be ^’"■definiie. 
true nevertheless ; at lea.st, I am not aware of any Regula¬ 
tions by which these rights are clearly defined. By the 
eighth Regulation of 1793 ) there are no mukarraridars, 
but those with whom a settlement was made, in conse- isH- 
quence of their having held their lands for twelve years, at a 
fixed rate, previous to the formation of the decennial settle¬ 
ment. Of those how few there are, must be well known 

to your Board.”.“Before the raiyats, who 

consider themselves to hold their lands at a fixed rate, aivd 
the khudkasht raiyats, can be induced to grant kabuliyats 
(unless it be for the rent they have always paid, and ivith 
which, I have already stated, the zemindars are not satis¬ 
fied) the rights of these raiyats must be clearly defined, and, 
no doubt, should remain, whether these men have or have 
not a right to hold possession of their lands, at a fixed rate.” 

§ 299. In 1814, Mr. Cornish, the Fourth Judge of the 
Patna Court of Circuit, wrote as follows :—“ The assertion 
may appear extraordinary, but it is, nevertheless, certain, 
that the rights of the raiyats remain to this day unex¬ 
plained and undefined. It is true, that there is something 
like a provision for preventing the rents of the lands of 
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the chapperband or khudkaskt raiyats from being raised, 
unless the zemindar can prove that they have paid less 

Opinion of for them, for the last three years, than the 7 iirk of the 

JUr. Cor'niih, parmna. But what is this nirk, or how to be ascertained ? 

Judge of the. \ . 1 r 1 • 1 r • - I 

Piiitia Court It IS a mere name, and of no kind of use in securing the 
rights of the raiyats. The are altogether 

left to the mercy of the zemindars. Was this intended ? 
If so, what can possibly be the objection to its being 
declared by Regulation, that the raiyat is a mere culti¬ 
vator and tenant-at-will, and that, if he refuses to take a 
he may be ousted by summary process; and that, 
further, on the expiration of his engagements, the zemindar 
may demand whatever rentjie thinks proper to ask/'In 
the following year Lord Moira expressed himself in the 
following terms :—“ The cause of this is to be traced to 
the incorrectness of the principle assumed at the time of 
the perpetual settlement, when those with whom Govern¬ 
ment entered into engagements were declared the sole 
proprietors of the soil The under-proprietors were con¬ 
sidered to have no rights, except such as might be conferred 
by patia; and there wa.s no security for their obtaining 
these on reasonable terms, except an obviously empty 
injunction on the zemindar amicably to adjust and conso¬ 
lidate the amount of his claims/’ . . . . In practice, 

however, it is to be feared, that the assignment on the part 
of Government is considered to confer a proprietary right, 
with all the powers and privileges attached to such a right 
by the Regulations. Thus, as but one proprietor of the 
soil is recognized, the rights of all those with whom 
Government had till then engaged are totally annihilated 
by the assignment. What w^as heretofore paid as revenue, 
must now be paid as rent; those, who before held their 
lands with only the condition of a certain fixed payment to 
the Government, become tenants, subject to arbitrary exac¬ 
tions, and liable to ejectment, if they resist the demands.’^ ® 

^ I Revenue Selections,, p. 366. 

* Revenue Minute of the 21st September 1815, I Revemte Selections^ 
pp. 425, 427. 
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CHAPTER XXIII. 

Landholding, and the Relation of Landlord and Tenant in 
India—The Zemindars and Raiyats from the Permanent 
Settlement to 1822 A.D. 

§ 300. We have seen that, in Lord Cornwallis’s opinion, 
all objection to the Permanent Settlement, founded upon 
the indefinite state of the demands of the landholders 
upon the raiyats, would be obviated by compelling the 
zemindars, within a certain time, to grant pattas or writings 
to their raiyats, in which the amount of rent should be 
specified, and by enforcing the prohibition that no raiyat 
should be liable to pay more than the sum actually speci- RAesfor the 
fied in hisIt was accordingly provided' in the 
original rules for the Decennial Settlement that the PaituH specii- 
existing abwdbs should be consolidated with the asil 
one specific sum to be entered in the patta,, and pattas of Rent pny- 
were to be delivered to the raiyats by the end of the Ben- 
gal year 1198 (1791) in the Bengal districts, and of the 
Pasli and IVilaiti year 1198 in the Bahar and Orissa dis¬ 
tricts. It was at the same time expressly stated* to be 
“ expected that, in time, the proprietors of land, depend¬ 
ent talitkdars and farmers of land, and the raiyats will 
find it for their mutual advantage to enter into agreements, 
in every instance, for a specific sum for a certain quantity 
of land, leaving it to the option of the latter to cultivate 
whatever species of produce may appear to them likely to 
yield the largest profit.” The form of patta prepared in 
accordance with the rules and adapted to the particular 
estate was to be submitted to the Collector for his appro- 

* See ante, page 494. ’ Section 54 of Regulation VITI of 1793. 

“ Section 56 id. 
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val ; and when so approved, a copy of it was to be regis¬ 
tered in the chief Civil Court, and a copy was to be de¬ 
posited in each of the principal rent-offices on the estate. 
Every raiyat was declared entitled to receive a patta in 
this form upon application, and no pattas in any other 
form were to be thereafter held valid.^ By another Regu¬ 
lation^ of the same Code it was provided, as already stated, 
that no zemindar, independent talukdar or other proprie¬ 
tor should grant pattas to raiyats or other persons for the 
cultivation of lands for a term exceeding ten }-ears. All 
leases to under-farmers and raiyats made previous to the 
conclusion of the Decennial Settlement and not contrary 
to any Regulation, were to remain in force until the period 
of their expiration, unless proved to have been obtained 
by collusion or from persons not authorized to grant them. 
No proprietor or person acting under his authority was to 
cancel the pattas of the k/mdkasht raiyats except upon proof 
that they had been obtained by collusion ; or that the 
rents paid by them within the previous three years had 
been reduced below the rate of the nirkbandi of the Far- 
gana ; or that they had obtained collusive deductions ; or 
upon a general measurement of the Pargana for the pur¬ 
pose of equalizing and correcting the assessment.^ 

§ 301. It does not seem to have occurred to the Gov¬ 
ernment in 1789 —1793 that there could be any dispute 
between the zemindars and the raiyats as to the rates 
at which the pattas should be granted. Further, no 
provision was made as to what was to be clone when the 
pattas previously granted and allowed to remain in force, 
or the pattas granted for a term of ten years under the 
Regulations, expired. Both these omissions were sup¬ 
plied in 1794.^ It was provided that, if a dispute arose 
entered in the between the raiyats and the persons from whom they were 
Pattas. entitled to demand pattas, regarding the rates of pattas, 
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® Section 58 of Regulation VIII of 1793. 

* Regulation XLIV of 1793, see section 2. 

2 Section Goof ReguLition VITI of 1793. See a)2fe, page 549. 
By Regulation IV of that year, ^ 
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whether the rent were payable in money or kind, it should 
be determined in the Civil Court of the district, accord¬ 
ing to tJu rates established in the Pargana for lands of 
the same description and quality as those respecting which 
the dispute had arisen. This rule was to apply not only 
to the pattas which the raiyais were entitled to deinand in 
the first instance, but also to the renewal of those pattas 
which expired or became cancelled. Further, in order to 
remove all doubts regarding the rates at which the raiyats 
were entitled to have their pattas renewed, it wsls declared 
that no proprietor or farmer of land or other persons 
should require raiyats^ whose pattas had expired or become Provuionfor 
cancelled, to take out new pattas at higher rates than the the llmewal 
established rates of the pargana for lands of the same and 
quality and description, but that raiyats were entitled to at ichich they 
have their pattas renewed at the established rates, upon 
making application for that purpose, in the same manner 
as they vv^ere entitled to demand pattas in the first instance. 

All this, even now, reads very well on paper, but the great 
difficulty in putting it into practice was, as we shall see, 
that there were no established or pargana rates. The time 
originally allowed for the delivery of pattas to the raiyats 
having expired without the great intention of the Legis- Further 
lature having been effectuated, further time was allowed ; 
and as the raiyats had not showm that ardour in receiving 
or even demanding/^/to, which was to be expected from a 
grateful appreciation of the good intentions of the English 
rulers, it was provided that—as the raiyats had frequently 
omitted or refused to take out or receive pattas^ although 
the persons from whom they were entitled to demand them 
were ready to grant them in the form and on the terms Notification 
prescribed by the Regulations—if those persons would fix readiness 
up at the principal rent-offices of their estates notifications pattas equi- 
in writing under their seals and signatures, specifying that valent to 
pattas according to the form approved by the Collector and 
at the established rates would be immediately granted to all Distrain for 
raiyats who might apply for them, such notifications would 
be considered as a legal tender of pattas ; and the persons claimed. 
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so tendering would be entitled to recover the rents due to 
them from such raiyats either by the process of distraint 
or by suit in the Civil Court.^ Thus the zemindars were 
enabled to claim any rates they pleased, to distrain for rent 
at these rates, and to put upon the raiyats the onus of prov¬ 
ing that the rates so claimed were not the established rates. 

§ 303. Never did a legislative measure fail more 
absolutely and completely than the Patta Regulations. 
Neither zemindars nor raiyats saw their interest in carry¬ 
ing out the wdshes and the intention of the Government of 
1793. As Mr. Hastings had previously observed, it was 
the zemindar's interest to exact the greatest rent he could 
^ from the raiyats, and it was against his interest to fix the 

Failure of deeds, by which the raiyats held their lands and paid their 
^lUgxdatioiis certain bounds and defences against his own 

authority.^ Those zemindars, who obeyed the letter of the 
law by preparing and tendering pattas, inserted in them 
such exorbitant rates that the raiyats as a matter of course 
refused to accept them. Even, if the rates were or could 
Causes of supposed to be unobjectionable, the khndkahst or other 

Failure. raiyats, who claimed a prescriptive right of occupancy, 
would not accept pattas, the term of which was limited to 
ten years, and which therefore suggested the inference that 
on the expiry of this term, they might be evicted.® As to 
the causes of failure there is abundant contemporaneous 
exposition. In 1789 Mr. Shore wrote as follows^:—‘‘It 
has been found that the raiyats of a district have shown 
an aversion to receive pattas, which ought to secure 


^ Section 5 of Regulation IV of 1794. 

» See para. 36 of Revenue Letter of r ^tb Januaiy 1819, I Revemte Sdections, 
p. 356. 

^ Mr. Shore had anticipated this. In his Minute of June i8lh, 1789, he 
said :—“ Pattas to the khitdkasht raiyats ... are generally given with¬ 
out any limitation of period, and express that they are to hold the lands paying 
the rents from year to yearand in the same Minute he afterwards added ;— 

To require that the pattas should be given for a definite time. 

would diminish the force of that prescription which has established a right of 
occupancy in favour of the raiyatsP 

’ Para. 241 of Minute of the i 8 th June 1789. 
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them against exactions ; and this disinclination has been 
accounted for in their apprehensions that, the rates of 
their payments being reduced to a fixed amount, this 
would become a basis of future imposition. .... The 
Collector of Rajeshaye informs us that he fears the raiyats 
would hear of the introduction of new pattas with an 
apprehension that no explanation could remove.’* The 
Collector of Bahdr wrote on the 6th January 1793 :~ 

My difficulties have originated with the raiyats, who 
in this part of the country have an insuperable aver¬ 
sion to receive pattas or execute kabidiyats for specific 
quantities of land. The origin of this aversion is two-fold, 

— viz., partly an apprehension lest, from the decease or loss 
of their cattle, kinsmen or servants they should be unable j,, 

to bring the whole specified quantity into cultivation ; and 
partly a dread lest, after having brought it into cultivation, 
the expected crop should be damaged or destroyed by 
drought, storms or inundation. Of the forty-five parganas 
which compose this district, there is not one in which I 
have not spoken with the raiyats of several villages on 
this subject, and heard the same objection from all. It is 
not, therefore, from report, but from personal knowledge, 
that I state their sentiments.” 

§ 303. In 1811 the Collector of the Rajeshaye wrote 
as Vollows ‘ The Regulations have now been printed and 
published since 1793) a period of eighteen years, and I am 
convinced, notwithstanding the wish of Government that 
pattas should be granted and kabuliyats taken, there are as 
few now as ever there w^ere. It will naturally be asked, 
how does this happen ? The only explanation I can offer by the 
is, that the rights of the raiyats have never been deter- 
mined ; or if determined not well understood. Thecon-ign. 
sequence is, the zemindar, who pretends to consider his 
raiyat a tenant-at-will, tenders a patta at an exorbitant 
rate ; the raiyat, who considers himself (from the circum¬ 
stance of having held his lands for a very long period) a 
species of mukarraridar, conceives that he is entitled to 
hold his lands at a fixed rent, and therefore refuses the 
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patta. The zemindar distrains and the raiyat'is ruined,” 

.“By the same Regulation, the khudkasht raiyats are 

not to be disturbed in the possession of their lands, nor to 
have their rents raised, unless the zemindar can prove that 
they have held their lands for the last three years at a less 
rate than the nirk of the pargana. What constitutes the 
khudkasht raiyat is, I believe, little understood. From 
the best information I can obtain, it may be defined by 
the residence of the raiyat in the village in which he cul¬ 
tivates. He and his forefathers may have cultivated lands 
in an adjoining village for hundreds of years ; still, as far 
as regards the lands in tlmt village, he can only be con¬ 
sidered as a paikasht raiyat, and as such, a tenant-at-will.” 

§ 304. Before the raiyats who consider themselves 
entitled to hold their lands at a fixed rate, and the khudkasht 
raiyats can be induced to grant kabuliyat/' (unless it be 
for the rent they have always paid, and with which, I 
have already stated, the zemindars are not satisfied), the 
tDefiniiim of these raiyats must be clearly defined, and no 

mXu—a doubt should remain whether these men have or have not 
Condiiimi ^ right to hold possession of their lands at a fi.xed rate. 

raw,II uud In the event of its being determined that this description 

Kalulit/aia. of' raiyat has the power to hold possession of his lands so 
long as he continues to pay his rent, it becomes necessary 
to take into consideration the propriety of continuing in 
force the . . . section . . . which restricts the term of 
the pattas to ten years ; for no raiyat who may have a right 

to hold his lands at a fixed rent will take out a patta for 

any limited period, as this act alone vvou'd imply that the 

zemindar at the end of that period had a right to oust 
his raiyat or to raise his rents. It is true, that . . . • 
the raiyats have a right to demand a renewal of their 
pattas at the established rates of the pargana ; but these 
rates are difficult to ascertain. The lands in one village 


® A Kahuliyat is the counterpart of a patta. The zemindar grants a patta 
to the raiyat^ who executes a corresponding kalmliyat in favour of the zemni’- 
. (tar. 
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.. worth three rupees per bigah, and in the adjoining 

villages not worth three annas. Of this the raiyat is a^v^are, 
and the r^emindar takes advantage ; and the khudkasht 
raiyat would only obtain a renewal of his patia^ but at an 
exorbitant rate, against wJiich it would be useless for him 
to contend.” .... Whilst the raiyat fancies he has a 
right to retain possession of his lands at a fixed rent, and 
the zemindar will not admit this right, it is evident that 
no rules can be framed which can put a stop to disputes 
between the zemindar and his raiyat; and whilst such 
doubts exist, it is vain to expect that pattas will ever be 
taken by the raiyats, or that the zemindar will not enforce 
the law to collect the rents he demands. The first rule^ 
therefore, must be a declaration of the rights of the raiyats 
(if they have any) as cultivators of the soil, and they 
should be carefully explained and particularized. If they 
have none, it should be declared they are tenarits-at-will 
and then there will be no hesitation on their parts to take 
out pattas, however hard the condition imposed on them 
may be, because they will at once be able to determine 
whether they can fulfil the conditions of their engagements, 
and will be well assured that the engagements once entered 
into cannot be infringed by the zemindars, and that they 
cannot enforce the payment of more than they have agreed 
to pay.”^ 

§305. In 1815 the Indian Government wrote to the 
Court of Directors as fallows :—“ With these impressions 
respecting the rights of the peasantry, such parts of the 
provisions contained in Regulation XLIV, I 793 > ^ declare 
pattas shall not be granted to raiyats or other persons 
for the cultivation of lands for a term exceeding ten years, 
appear to us to be fundamentally erroneous. The natural 
and obvious tendency of that rule was to limit and restrict 
those rights, which the peasant possessed in a much more 
extended sense by virtue of the constitution of the country 


%L 
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* Letter from Acting Collector of Rajeshaye, dated i 6 th August 18ri. 
I Revenue Selections, pp. 240—242. 
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itself. The other restrictions contained in the same pro¬ 
vision may have been dictated by a wise and cautious 
policy. No doubt, the public revenue might have suffered, 
had the zemindars and others possessed an unlimited 
power to let the lands to farm, or to grant dependent 
taluks for an indefinite term of years, at a reduced 
rent, but if any restriction of that nature was requisite 
with respect to the raiyats^ it should have been to 
prevent the grant of pattas at a rate of rent inferior to 
the ordinary rates of the pargana ; and in point of time, 
the pattas should, vve think, on the grounds already 
noticed, have been absolutely unlimited. The restrictions 
above noticed have, indeed, been modified by two separate 
Regulations passed in the year 1812/ but not in a way 
altogether consonant with the sentiments which we enter¬ 
tain on the subject. We have already observed, that we 
thought that a material error had been committed in the 
Regulations of 1793, by blending together the pattas of 
the raiyats and tenures of quite a different character. The 
same error, if it be one, is observable in the Regulations of 
1812, to which we have just adverted. Exclusively of that 
consideration, the provisions in question are only applica¬ 
ble to those parts of the country in which a permanent 
settlement has been already formed, while in the Ceded 
and Conquered Provinces limitations are still established 
with respect to the tenure of the raiyats^ quite at variance 
with those rights which we consider them to possess under 
the general constitution of all Indian Governments. It 
will naturally occur to your Plonourable Court, that consi¬ 
derable difficulty must be now experienced in putting the 
rights of the peasantry on their proper footing, and that 
the utmost circumspection should be observed in the per¬ 
formance of that duty : we therefore propose to communi¬ 
cate the tenor of these remarks to the Board of Commis¬ 
sioners, and to require their sentiments regarding the course 
which should in their judgment be followed with respect to 
this question. But whatever rights the raiyats may be 


Which will be noticed hereafter. 
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declared in theory to possess, the practical benefits arising 
from any measure of that sort will be very limited, “ until 
means shall be devised ” (to use the terms of a late letter 
to the Board of Commissioners) “ on the occurrence of 
disputed claims, of ascertaining with accuracy and faci¬ 
lity the rent which they should individually pay, and an 
authority created for deciding on all such cases with the 
utmost promptitude,” They then proceeded to point out 
the importance of adopting means to collect, digest and 
register the details, which alone ” could “ afford accurate 
data for judging of those rights.”^ 

§ 306, In a work^ published by a Member of the Civil 
Service in 1832, we find the following views expressed :— 

“ It had been, in the first instance, declared that Regula- hy « 
tions for the protection and welfare of the raiyats and tsiemher of 
other cultivators would be enacted, but none have ever Service in 
been effectually passed, restoring them to any of their 1832 . 
rights ; even the single stipulation most in their favour, 
which was intended to prevent the zemindars from raising 
the rents of khudkasht raiyats.^ was so worded, that it gave 
every zemindar the means of enhancing his demands at 
pleasure ; since, to entitle the raiyat to the benefits of the 
provision set forth in the clause in question, it was neces¬ 
sary, in the first place, that he should have accepted a 
lease or patta^ and as, in so doing, he would have acknow- 
ledged a feudal over-lord in the person of Ihe zejnindar^ 
he was naturally averse to become a party to the annihila¬ 
tion of his rights . . . . In the patta prescribed by 

the Code, the abwdb, or illegal cesses, were consolidated 
with the astl, or authorized and prescriptive rates. The 
raiyats did not acknowledge the existence of a right to 
levy anything in addition to the regular established rate. 

The abiudbs were exactions which were submitted to of 
necessity, but which, as they were not sanctioned by the 

^Revenue Letter from Beitgal, dated * *}th October 1 Revefitte Selcc- 

iians^ pp.294-5. Tl^ey further pointed out that the abcilished offices of Kanun- 
goes and Pahvaries had been an affectual means to this end. 

* “ Land Temire and the Principles of Taxation ” by a Civilian. 
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law, as it formerly stood, could not, according to their 
notions, be enforced by legal means, unless they acquiesced 
in the demand. Supposing the raiyat to have subscribed 
to the record of his future vassalage, he obtained no per¬ 
manent benefit by his submission j the rate of Hirkbandi, 
or average standard of rents paid in the parga^ta might, 
at any time, be easily raised, by compelling several of the 
inferior cultivators to take kharndr, or waste land, at 
enhanced rates, and thus to raise the average of the village 
rates^ (this was, and is, the common practice of the zemuh 
dar in Bengal), and after the expiration of three years 
the oldest raiyat might be compelled, by an action-atdaw, 
to pay the same.” 

^ 307. Not only then were the Patta Regulations a 
complete failure for the purpose for which they were intend- 
PaUn Uegu^ ed—namely, the securing of certainty of demand' of rent 
and procuring zemindars and raiyats to adjust their mutual 
rights by agreement amongst themselves ; but being 
adroitly utilized to promote and facilitate exaction, they, 
like many of our legislative enactments devised on paper 
with the most excellent intentions, increased the very evil 
which they were intended to remedy.^ The zemindars by 


4 p£,ge 557. Mr. A. D. Campbell, in his Summary of thelSvi- 

dence before the Select Committee of 1831, says “ In the Lower Provinces 
of Bengal the Permanent Settlement enabled the zemindars^ by ousbng the 
hereditary cultivators in favour of the inferior peasantry, to increase the cul¬ 
tivation by a levelling system, which tended to depress the hereditary yeo¬ 
manry or midcUe ranks of the community and to amalgamate them with the 
common labourers and slaves, from whom the highest judicial authorities in 
Bengal are now unable to distinguish them.” 

* The Rent Commission of 1879-80, in dealing with the suggestion that all 
contracts of tenancy should be required by law to be in writing, say “ This 
is a suggestion which has been repeatedly made, and on more than one occa¬ 
sion supported by high authority. The majority of the tenancies in Bengal 
and Bahar depend upon custom rather than contract. However .suitable a 
iaw requiring contracts of tenancy to be made in a particular form may be for 
a community in which the idea of contract, being early developed, rapidly 
permeated all classes, we think that it is not equally suited for a community over 
which custom e.vercises a powerful influence, whilst more admiration is accorded 
to the ingenuity with which a contract is broken, than to the honesty which 
respects its binding force. The Legislature of 1793 directed its efforts to tac 
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putting up notifications in tlieir kutcherries or rent-offices, 
of their readiness to gxz.ut pattas at rates which the raiyats 
would not accept, were enabled to distrain for the recovery 
of the rents which they, claimed, and the raiyats, in order 
to protect themselves, were driven into the newly created 
Civil Courts. The consequences of this disturbance of 
the old relations between zemindars and raiyats and the 
general operation of the new system introduced in I 793 > 
are fairly described in the Fifth Report of the Select Com¬ 
mittee on the Affairs of the East India Company, dated 
28th July 1813 :—“ The new system had abolished, under 
severe penalties, the exercise of the power formerly allowed 
the landholders over their tenantry and cultivators, and of 
the collectors of the revenue over the landholders ; and 
had referred all personal coercion, as well as the adjust¬ 
ment of the disputed claims, to the newly established 
Courts of Justice. The Regulation, which in pursuance of 
these principles provided for the liquidation of the dues 
of Government by the sale of the defaulter’s land.s, was 
sufficiently brief and efficient; but the rules for the dis¬ 
traint of the crop or other property, founded on the prac¬ 
tice in Europe and intended to enable the zemtnd-ars to 
realize their own rents, by which means alone they could 
perform their engagements with the Government, were ill- 
understood, and not found to be of easy practice. 

§ 308, “ In the Courts of Civil Judicature, the accu¬ 

mulation of causes undecided had proceeded to .such an 
extent, as almost to put a stop to the course of justice; or 
at least, to leave to a zemindar little prospect of the deci¬ 
sion of a suit, instituted to recover payment of his rent, 
before his own land, by the more expeditious mode of 
procedure, established against him by the Government, was 




The Conse- 
quences and 
the Opera^ 
tiou of the 
Sf/stem of 
1793 fairly 
described in 
the Fifth 
Repaid of the 
Select Com¬ 
mittee of the 
House in 
1812 . 


Cioil Courts 
unable to 
cope ivith the 
mass of re¬ 
sulting Liti¬ 
gation. 


introduction of written engagements between landlord and tenant, and the 
Regulations of that time contain more than one homily upon the advantages 
that would surely accrue to both parties from the use of such written engage¬ 
ments ; but neither party was in the least persuaded or converted : and finally 
a law was rescinded in which neither party saw sufficient benefit to himself to 
induce him to enforce it against the other.”-7 -Fu Commission., p, 3. 
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liable to be brought to sale in liquidation of an outstand¬ 
ing balance. These circumstances were brought under the 
notice of Government so early as the year 1795, by the 
Board of Revenue, in consequence of representations 
which had been made to them from different parts of the 
country ; and particularly from the extensive and populous 
district of Bardwdn, where the number of civil suits pend¬ 
ing before the Judge was stated to exceed thirty thousand; 
and where by computation it was shown, that in the estab¬ 
lished course of proceeding the determination of a cause 
could not, from the period of its institution, be expected to 
be obtained in the ordinary course of the plaintiffs life. 
It appears, however, that the evils com plained of did not 
affect the cultivators, but the zemindars ; who now in their 
turn suffered oppression from the malpractices of the 
former, and from the incompetence of the Courts of Justice 
to afford them redress ; and as a further progress of them 
was likely to affect the interests of the Government, by 
exposing portions of the land sold to the hazard of a reduc¬ 
tion in the rates of the assessment, as well as the property of 
zemindarsf\\. became indispensable that a remedy should 
be applied. The Government accordingly proceeded first to 
modify the rules for distraint, the object of which, as far 
as they were meant to afford the landholders the means 
of enforcing payment from the tenantry and cultivators, 
were found to be counteracted by some of the restrictions 
under which they were to operate. The objectionable 
clauses were therefore repealed and a new Regulation 
introduced for remedying those defects. Additional Courts 
were established; and the number and powers of the 
natives entrusted with the decision of suits of small 
amount were immediately increased and enlarged : but 
with respect to the delay which had been ascribed to the 
established forms of proceeding, the Government did not 
think any alteration necessary, observing that ‘ forms were 
equally essential to the due administration of justice, and 
to the c^uick decision of causes.' ” 

§ 309. The experience of the four following years did 
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not justify the expectations formed with regard to the 
efficacy of the remedies applied; but showed, that the incon¬ 
veniences and grievances complained of, still prevailed. The 
revenue was not realized with punctuality ; and lands to a 
considerable extent were periodically exposed to sale by auc¬ 
tion, for the recovery of outstanding balances. In the native 
year 1203, corresponding with 1796-7, the land advertized These Reme- 
for sale comprehended 2. jama or assessment of sicca rupees .,..5 

28,70,061 (;^332,927), the extent of land actually sold bore/«r as the 
a jama or assessment of sicca rupees 14,18,756 {£164, 
and the total amount of the purchase-money sicca rupees cerned. 
17,90,416 (^207,688). In 1204, corresponding with 1797-8, 
the land advertized was for sicca rupees 26,66,191, the 
quantity sold was for sicca rupees 22,74,076, and the pur¬ 
chase-money sicca rupees 21,47,580. Among the defaulters 
were some of the oldest and most respectable families in 
the country. Such were the Rajahs of Nuddea, Rajeshaye, 

Bishenpur, Cossijurah, and others ; the dismemberment of 
whose estates, at the end of each succeeding year, threat¬ 
ened them with poverty and ruin, and in some instances, 
presented difficulties to the revenue officers, in their 
endeavour to preserve undiminished the amount of the 
public assessment.” Notwithstanding these results the 
Government of India found satisfaction in the reflection 
that, although the revenue had not been realized with tlie 
punctuality which might have been expected, yet neither the 
assets nor the amount realized had fallen below the amount 
of former periods, but had even exceeded that standard of 
comparison : and they observed that this had been effected, Sanguine 
though the personal coercion formerly practised had been 
abandoned and the most scrupulous punctuality observed of India. 
in maintaining inviolable the public engagements ; that 
whenever a deviation had taken place, it had never been 
made with a view to augment the resources of the Govern¬ 
ment, but on the contrar}' to relieve the individual by a 
sacrifice of the public interest. 

§ 310. “These observations,” say the Select Com¬ 
mittee, “ were probably made, with a view to reconcile the 
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Directors to what might otherwise appear an unfavourable 
state of affairs in the Revenue department; for, besides the 
distresses which, as before mentioned, had befallen a large 
portion of the principal zemindars, and the continual 
Conhniied advertisements, which were made in the public newspapers, 

f^he recovery of arrears, the territorial 
Gocernmeni revenue was so far from being realized with the facility and 
Eeiienue. punctuality deemed necessary, that some of the members 
of the Board of Revenue, in consequence of the heavy 
balances which at this time occurred, went so far as to 
recommend and strongly to urge a recurrence to the former 
practice of confining the landholders, for enforcing the 
payment of arrears. This the Government declined adopt- 
I ing, on the ground that it would have a tendency to 
degrade the characters, and weaken the authority and 
respectability of the landholders, and thereby deprive them 
of the influence derivable from personal exertion, at a 
moment when the state of their affairs rendered personal 
exertion most necessary for their relief. The Government 
was of opinion, that the fear of losing their estates which 
were liable to sale to liquidate the balance of revenue, 
would operate more powerfully with the zemindars than 
any considerations of personal disgrace, and they deemed 
it essential to streng-then, rather than adopt any measure 
. which might redicce, the pozver of the zemindars over tJteir 

imd policy of tinder tenantry, who, it appeared, had, under the general 
ftlreripthimins . f ^ ^ ^ a ^ ^ 

the Zemin- protection afforded by the Courts of Justice, entered into 

dars^ powers combinations ; which enabled them to embarrass the land- 
ienanUpre- holders in a very injurious manner by withholding their 
ferreiL just dues, and compelling them to have recourse to a 

tedious and expensive process to enforce claims which 
ought not to have admitted of dispute.” 

§ 311. In explaining to the Court of Directors this 
state of affairs, it was observed that the licentiousness of 
the tenantr>^ although its effects involving the zemindars 
in ruin were in particular cases to be regretted, indicated 
nevertheless a change of circumstances which ought to 
be received with satisfaction, inasmuch as it evinced the 


hut rejected- 
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protection intended to be afforded by an equal adminis- 
tration of justice to be real and efficient; and showed that India still 
the care and attention which the Directors, with so much ^^iefnthus- 
solicitude, had urged the Government to observ^e for ness of the 
preventing the oppression formerly practised by the more 
powerful landholders, had not been exerted in vain ; and Congr'atula- 
tliat in the success of those exertions a foundation had 
been laid for the happiness of the great body of the people 
and in the increase of population, agriculture and commerce 
for the general prosperity of the country. On a Minute 
entered by a Member of the Board of Revenue respecting 
the ruin of some of the principal zemindars.^ and a great 
proportion of the landholders, the Government observed, 
that it was unnecessary to refer to any other than the 
ordinary causes of extravagance and mismanagement to 
account for what had happened in the instances in question 
which were not such as in a series of years should excite 
any surprise ; that “ it had been foreseen that the manage¬ 
ment of the large zeniindarls would be extremely difficult, 
and that those immense estates were likely, in the course of 
time, to fall into other hands by becoming gradually 

subdivided—an event which however much to be regretted a ,,, . 

cr t • 1- • t 1 . , ^ Andine limn 

as arlecting the mdividuai proprietor, would probably ho of the great 

beneficial to the country at large, from the estate falling 

into the possession of more able and economical managers/'^/. 

§ 312. '‘It was thus,” the Select Committee observe, 
that, “ in explaining to the authorities at home the effects 
and tendency of the new system, the Government generally 
found something to commend. When the operation 
of the Regulations proved adverse to their expectations 
in one respect, in another something had occurred to ^ 

console them for the disappointment, by showing that Govemmeru 
some different, but equally desirable, end had been at- 
tained. Thus, though the rules for distraint of pro-^?//LSci 
perty, instead of supplying the exercise of power formerly Committee, 
allowed the zemindars, had enabled the tenantry and 
cultivators to combine (as it is asserted) and ruin their 
landlords ; yet this circumstance, it was observed, evinced 
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that the great body of the people experienced ample protec¬ 
tion from the laws, and were no longer subject to arbitrary 
exactions. Thus, too, when the sale of estates and the dis- 
posstssion of the great/zemindars were to be announced, it 
was remarlccd that however much the ruin of these defaulters 
was to be regretted, the Directors would perceive with satis¬ 
faction that the great ends were obtained by it, of dividing 
their estates, and of transferring the lands, which composed 
them, into the hands of better managers.” Let us turn from 
these complacent views of the Government of India 
to an examination of the measures which were taken to 
strengthen the Zemindars’ powers over their tenants, and 
the consequences of those measures. 

§ 3 ^ 3 - On the 29t.h August 1799 there was pas.sed a 
Regulation ‘‘ for enabling proprietors and farmers of land 
to realize their rents with greater punctuality ; for provid¬ 
ing against unnecessary delay in the payment of the public 
revenue assessed upon the lands * and for securing the 
ultimate recovery of arrears of revenue by a sale of the 
landed property, from which it may be due, at the close 
of the year.” The preamble to this Regulations^ recited 
that the powers, which the landholders and farmers of land 
paying revenue to Government had been allowed to exer¬ 
cise for enforcing payment of the rents due to them from 
their under-tenants, had in some cases been found insuffi¬ 
cient, particularly where the crop not being in the imme¬ 
diate possession of the under-tenant in arrear could not be 
distrained and sold; that a considerable delay had occurred 
in the payment of the public revenue due from many of 
the landholders, which, though ascribable in some instances 
to the cause above-mentioned, could in others be imputed 
only to want of good faith on the part of certain of the 
2eniindars and other landholders, who taking advantage 

* Regulation VII of 1799, which was known by the peasantry as the Huf¬ 
tum or Seventh Regulation. Another Regulation passed in 1812, and being 
No. V of that year, was known as the Punjum or Fifth Regulation. The 
peasantry of Bengal atlributed all their miseries to the Huftum and P/ui/um, 
which are remembered amongst them to this day. 
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of the delay with which the process for disposing of their 
lands was unavoidably attended had withheld payment of 
their instalments until the day appointed for the sale, and 
in many instances, there was reason to believe, had bought 
in their lands, when sold, in fictitious names or the names 
of irresponsible dependants^ The Regulation then first 
empowered all landholders and farmers to delegate their Landholders 
power of distraint to all agents employed in the collection 
of rent ; and provided that neither the landholders ^.wApowen of 
farmers, nor their agents should be liable to the penalties 
prescribed for a deviation from the rules relating to dis- 
traint, unless such deviation clearly appeared to have been 
wilful and intentional, or to have proceeded from gross 
neglect and inattention to the rules. Under the distraint 
rules landholders were empowered to distrain, without 
sending notice to any Court of Justice or any public officer, 
the crops and products of the earth of every description, 
the grain, cattle, and all other personal property, whether 
found in the house or on the premises of the defaulter, or 
in the house or on the premises of any other person.'’ ^to^oistraint. 
The tools of tradesmen or labourers were absolutely/o?'/I 
exempt from distraint; but the ploughs and implements 
of husbandry, the cattle actually trained to the plough, 
and the seed-grain of the cultivators were to be distrained 
only in case the defaulter did not possess, or the distrainer 
was unable to attach,^ other cattle, grain, or property suffi¬ 
cient for the discharge of the arrear of rent. 

§ 314. When the rent was payable according to Ao demand 
written instalments, no demand was necessary before 
distraining—a demand being required only when there 'payidde 
was no written specification of the exact time of payment, on fixed dates. 


’ One object of this was to destroy incumbrances and under-tenures, 
which were avoidable when an estate was sold for arrears of Government 
revenue and purchased by a stranger. By allowing the revenue to fall into 
arrear, these landholders brought about a sale, themselves became the pur¬ 
chasers by using the names of relations or dependants, and so fraudulently got 
rid of the imcl^er-tenures and incuiiibrances. 

^ As the distrainer was the judge of his own ability, this restriction w'as a 
dead letter. 

P 2 
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The landholder or his agent having attached the cultiva¬ 
tor’s property was then required to give him notice of his 
intention to bring it to immediate public sale, unless the 
rent claimed were paid. If the defaulter did not pay, on 
receipt of this notice, or if he absconded or was othertvtse. 
absent, so that the notice could not be served, the distrainer 
sent an inventory of the property to the nearest public 
officer authorized to sell distrained property, who was to sell 
it as soon as possible, the law requiring only five clear days 
between the attachment and sale. Once the landlord or 
DiHrained his agent, acting upon his own authority and without 
properly sold, giving notice to any public officer, had, for the rent claimed 
paidllnt ^ by him, distrained the cultivator’s property, the cultivator 
claimed or had one Only of two courses open to him—either to pay 
gave security claimed and thereby admit the rate at which 

suit it was claimed, or to enter into a bond with good security, 

binding himself to institute a suit in the Civil Court within 
fifteen days for the trial of the demand and to pay what¬ 
ever sum might be adjudged to be due from him with 
interest upon it at the rate of twelve per cent, per annum. 
The raiyat was thus forced to give up his rights at once, 
or in defence of them to enter upon an expensive litigation 
with a powerful and too often unscrupulous superior. The 
^rooSions to penalty for resistance to distraint or for forcibly or clan- 
r’ender die- destinely taking away distrained property was double the 
trainteffee- .^^^lue of the property. The di.strainer was empowered to 
force open the outer door of any dwelling-house, and to 
enter the zenana or apartments of women, after giving 
them an opportunity to withdraw. If the distrainer saw 
reason to apprehend resistance or a breach of the peace, he 
could require a police officer to be present. Finally, it 
was stated to be a frequent practice with under-tenants to 
lodge unfounded complaints in the Criminal Courts against 
persons attaching their property, as well as against the 
whole of the officers employed, in collecting the rents, 
and likewise to cause their being summoned as witnesses 
in causes, with the merits and circumstances of which they 
were totally unacquainted, for the sole purpose of creating 
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embarrassment and delay in the collection of the rents. 

The Courts of Justice were accordingly required at all 
times to discourage and punish “ such culpable practices.’' 
Magistrates were required, in the case of litigious and 
unfounded complaints, to punish the complainants by fine 
not exceeding fifty rupees or imprisonment not exceeding 
fifteen days; and the Civil Courts were directed, in 
instances of :^emindari officers or others employed in the P^naUks o?t 
collections being improperly summoned, to make them 
such allowance for expenses as would be sufficient for complainis or 
their full indemnification. It was further declared that 

.. .summoning 

It any person should wantonly and without cause be zemindari 

the means of summoning to the Courts of Justice, 

Civil or Criminal, the principal officer or any officer 

engaged in collecting the rents of any ze 7 ninda}\ taluk- 

liar or other landholder or farmer of land, and a loss of 

rent or other evident damage should be sustained by 

the landholder or farmer in consequence of such Avanton 

and unnecessary summons, an action should lie against the 

party who caused the summons, for such loss or damage, 

and on proof thereof the party injured should be entitled 

to recover the amount with all costs of suit. When we 

remember that our judicial system was totally new to the 

country, that its forms, its principles and its procedure The Pursuit 

were little understood, and that time and experience of hy 

them could alone create confidence m the minds of race discour- 

poor and ignorant, we can understand what a mockery to 

the Bengal raiyats was the offer of justice upon these con- 

ditions of failure to satisfy inexperienced judges that they 

had reasonable ground of complaint, though unable from 

inexperience, from poverty, from the dread inspired by 

powerful superiors, from a hundred causes, to prove this 

by legal evidence. 

4 } 315. In order to realize arrears of rent due from 
dependent talukdars^ kutkinadars, jotedars or other under¬ 
tenants, which could not be realized by distraining their 
personal property, proprietors and farmers were authorized, 
after demanding the arrear from the defaulter and from 
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his surety, if forthcoming, or without express demand, if 
they had reason to believe that the defaulter or his surety 
was prepared to abscond, to cause the immediate arrest 
of the defaulter and his surety by presenting, a petition 
to the Civil Court or a Native Commissioner. The de¬ 
faulter when arrested was to be brought before the Judge, 
who was to make a summary inquiry, and, if he was 
satisfied that the arrear claimed or a considerable portion 
of it was justly due, was to keep the defaulter in close 
custody, until he paid the amount with costs and interest 
at twelve per cent., or the plaintiff applied for his release. 
If the arrear were not immediately discharged, the land¬ 
lord was at liberty to attach the j<ytc or other tenure 
of the defaulter, and to manage the same by his own 
agents, or in such manner as he might think proper, until 
the rent due and any other further rent that might become 
due was liquidated from the produce. If the arrear were 
not liquidated during the current year either by this attach¬ 
ment or by payment of the defaulter or his surety, the 
landlord was at liberty, at the commencement of the 
ensuing year, to make such provision for the future receipt 
of rent from the land tenanted by the defaulter, as he 
might judge proper and as might be consistent with the 
rights of all other persons concerned. If the defaulter 
were an under-farmer, whose lease had not expired, if 
he neglected to fulfil the conditions of it by the payment 
of the stipulated rent, it was to be considered liable to 
be annulled at the option of the lessor. If the defaulter 
were a dependent talukdar or the holder of any other 
tenure, which by the title-deeds or established usage of 
the country was transferable by sale or otherwise, it might 
be brought to sale, upon application to the Civil Court, 
in satisfaction of the arrear of rent. If the defaulter were 
a leaseholder or other tenant having a right of occupancy 
only so long as a certain rent, or a rent determinable 
on certain principles according to local rates and usages, 
were paid, without any right of property or transferable 
possession, the landlord was to be understood to have 
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the ri[:^ht of ousting the defaulting tenant from the 
tenure which he had forfeited by a breach of the con¬ 
ditions of it. In all the cases above enumerated, pro¬ 
prietors and farmers were declared to be at liberty to ex¬ 
ercise the just powers appertaining to them zvithout any 
previous application to the Courts of Justice ; ‘‘ but,” added 
the Regulation,^ they will be held responsible for all acts 
done by them, or by their agents, which may exceed their 
just powers, and infringe the rights of under-tenants of 
whatever description, whether founded on pattas or otlier 
written deeds and engagements, or on long prescription 
and established local usage. This Regulation ir, not meant 
to define or limit the actual rights of any description of land¬ 
holders or tenants, which can properly be ascertained and 
determined by judicial investigation only ; but merely to 
point out in what manner defaulting tenants may be pro¬ 
ceeded against in the event of their not paying the rents 
justly due from them, leaving them to recover their rights^ 
if infringed, zvith full costs and damages in the established 
Courts of JusticeC These last provisions scarcely require 
comment The preceding pages will have shown that 
there is scarcely a countr}^ in the civilized world, in which 
a landlord is allowed to evict his tenant without having 
recourse to the regular tribunals ; but the Bengal zemin¬ 
dar was deliberately told by the Legislature that he was 
at liberty to oust his tenants, if the rents claimed by him 
were in arrear at* *the end of the year, leaving them to 
recover their rights, if infringed, by having recourse to 
those new and untried Courts of Justice, the failure in 
which might be punished with fine or imprisonment, 

§ 316. The Regulation further enacted as follows^:— 
“ In like manner, in all other instances, the Courts of Justice 
will determine the rights of every description of land¬ 
holder and tenant, when regularly brought before them, 
whether the same be ascertainable by written engagements 
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® The language of the Regulation has been reproduced almost verbatim. 

• Clause 8, section 15 of Regulation VII of 1799. 
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or defined by the laws and Regulations, or depend upon 
general or local usage, which may be proved to have 
existed from time immemorial; but it is hereby declared 
that no part of the existing Regulations was meant to 
deprive the zemindars and other landholders, of the power 
Bights of of siinmioning, and, if necessary, compelling the attendance 
focon^leUha ^ tenants for the adjnstynent of their rents, or for 

aitendlnce oj any Other jiist purpose, or for measuring any land within 
Mm- J'fi.novts ti^eir respective estates, which may be liable to measure¬ 
ment under the conditions upon which such land may have 
been leased or held. For the just exercise of such rights 
and powers, the landholders are not required to make any 
previous application to the Courts of Justice, and any 
person opposing them therein will be liable to full da¬ 
mages and all costs, besides being subject, for any breach 
of the peace, to prosecution and punishment in the Cri¬ 
minal Courts.” In 1789—1793 the Indian Government 
and the Court of Directors declined the difficult task 
of defining and settling the mutual rights of the zernm- 
dars and raiyats. There was at that time in the minds 
of some a sanguine expectation that they would come 
to terms and arrange matters between themselves, and 
so obviate any necessity for the peiTormance of this dif¬ 
ficult task by the Government or the Legislature. A 
very few years sufficed to show the improbability of this 
solution of the difficulty ; and accordingly in 1799 a new 
solution was attempted, and zemindars and raiyats were 
told to adjust their rights by litigation^—And yet it has 
become the modern fashion to wonder at the litigiousness 
of the native inhabitants of these Provinces—^to blame 


“ It is only right to mention that the Legislature, while prescribing this 
solution, still achnised both parties that the execution of specific engagements 
anti delivery of receipts for payments would, in all instances, tend most to 
the security of the landholders and their tenants ; and Courts of Justice and 
Collectors were directed, on every proper occasion, to point out to them the 
provisions of the Regulations on this subject as their mutual safeguard against 
all undue demands on the one side and evasions on the other.—See the clause 
of the Regulation last quoted. 
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them for the facility with which they have learned one of 
the first lessons we tried to teach them. From the descrip¬ 
tion just given of the Regulation of 1799, it will be apparent 
that in Bengal, as in Ireland, the Government saw fit to 
support the position of the landlords by abnormal legisla¬ 
tion which placed their tenants at a disadvantage. The 
provision, which declared the zemindars' power of compel¬ 
ling the attendance of their tenants for the adjustment of 
rents or other purpose, may to an English reader appear 
monstrous, but it would not be fair to judge this provision by 
the English or Western standard of ideas. In the days of 
despotism, which preceded our rule, zemindars and pub¬ 
lic officers exercised far greater authority than this, and to 
have denied the existence of the power declared by the 
Regulation before regular government was introduced— 
and its introduction must necessarily have been a work of 
time and education—would have been to commit the coun¬ 
try to confusion and disorder, to which even the worst 
authority must have been preferable. The mistake, doubt¬ 
less, was, while leaving everything else indefinite, to give 
prominence, by a legislative declaration, to a power which 
savoured of despotism, and which, if its oppressive abuse 
had been punished from time to time, would, under free 
institutions, by a natural process, have been gradually res¬ 
trained within limits consistent with liberty. To my mind, 
however, this provision was not near so dangerous and 
unjust, as those other provisions of abnormal legislation, 
which put the laAV on the side of the stronger and forced 
the weaker to attack, wdien he should have been assisted 
to defend. 

§ 317. As to the immediate results of the legislation 
of 1799 there is a large body of concurrent testimony, 
after reading which no person can entertain a doubt 
that it had the most injurious operation and effect.^ 
Judicial officers, having many important subjects to en¬ 
gage their attention, were, notwithstanding eveiy good 
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* A large portion of this evidence will be found in I Revenue Selectionsy 
pages 209—259. 
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intention, seldom able to find leisure to attend to the trial 
of petty rent-suits. I'he raiyats were too poor to employ 
mnkhtars or attorneys, and so had to attend in person 
at the Courts, wasting day after day while their fields 
required ploughing or their ungathered crops were being 
ruined on the ground. Their cattle were sacrified by 
peremptory sale, buffaloes or bullocks of the value of 
six, seven or eight rupees being sold for one rupee or 
half a rupee, while the debtor perhaps owed only three 
or four rupees. The zemindars used their power of com¬ 
pelling the attendance of their tenants and detained them 
till they gave kabuliyats for rent at the rate demanded. 
When the raiyat kept out of the way and could not be 
brought in, a forged kahuliyat sServed the same purpose. 
The Kazis and Native Commissioners, who were vested 
with power to sell distrained property, were too often 
corrupt, abusing their office to their private gain. Lest, 


Accouui 

{ bif the 


however, those who have had no experience of India 
should suppose that this picture is overdrawn, I shall 
quote the very language of the officers of Government 
and of Government itself. On the 24th July 1810 the 
Magistrate of Dinajpore wrote to the Court of Circuit as 
follows ;—“ Three causes are pretty apparent to account 
for this poverty : (i) the general character of the semindars- 
people; low in their original character, and 
of iHnnjpoie not since raised by their fortunes, heretofore dependents 
011810. Rajah of the district, and who occasioned the 

disemberment of his estates by their plunder, and which 
again enabled them at the public sales to concentrate in 
their own persons the estates of their master : (2) another 
class of the zemindars are men of great wealth, whose 
sole object is to add daily to their store. They are 
resident in other parts, and draw from hence their lacs 
annually, to the impoverishment of the district ; (3) what 
is the natural effect of the other two—a general system 
of rack-renting, hard-heartednes.s, and exaction, through 
farmers, under-farmers, and the whole host of zetnindari 
Andas” (employees). 
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y ji8. “ Even this rack-renting is unfairly managed. 
We have no regular leases executed between the zemindar 
and his tenants. We do not find a mutual consent and 




unrestrained negotiation in their bargains. Nothing like 


it: but instead, we hear of nothing but arbitrary demands 
enforced by stocks, duress of sorts and battery of their 
persons. There is also an intermediate class, the money 
man in every village, who first relieves, then aggravates 
the evil by his own usurious practices, and enforces them 
by like means. The general consequence is general 
poverty. The evil is of difficult remedy. It might per¬ 
haps be relieved by the compelling oisemmdars to 
grant pattas to their raiyats and by establishing a register- 
office for recording them ; but it is to be feared that any 
arrangement requiring so much detail, and consequent y 
so much superintendence, would fall into disuse. In order, 
therefore, to secure the raiyat against the zemindar and 
his myrmidons, it would be desirable to relieve him, y 
reducing or modifying the legal power of the zemindar in the 
distraint of property; for reduced to poverty by ^listramt./Jny.uW.- 
the raiyat can neither spare his time (and as for money p,^rsmt 
he has none) in pursuit of justice. All distraint and sale of Justice. 
should be prohibited, except for a balance claimed on a 
regularly registered patta. Perhaps the present Regulations 
might admit a construction not very different; but the 
investigation thereof is not entrusted to the Kazl or officer 
conducting the sale, but is open for a future discussion 
on a future prosecution, which the raiyat, by the very act 
of the distraint, is generally disabled to pursue. I am 
not, however, an advocate for giving power to Commis¬ 
sioners, who are ever too open to improper influence, and 
therefore can only look to a proper remedy in the aboli¬ 
tion of distraint and sale in Mo. I do not write this 
without being equally prepared for clamour on the part 
of the zemindars, that they cannot pay the Government 
revenue, because they cannot collect their own rents. 

If the zemindar will give fair terms on a lease for three 
years, the raiyat will pay ; but if, instead of a lease on 
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fair terms, a nominal jama is limited, to be hereafter 
heaped up with cesses of various kinds, extorted by 
duress, the zemindar may not be able to collect, and who will 
lament, if he suffers in consequence? But I will venture 
to say that the actual value of lands would be little affect¬ 
ed by such abolition.”^ 

^ 319. In the following year (1811) the Collector ol 
Chittagong described a very common phase of oppression 
in this passage:—“In addition to the cases already ad¬ 
duced, one other, bearing a close analogy, yet in fact 
different, will suffice to illustrate this position. For instance, 
when zemindars ox other landholders have a dispute 
about a piece of land, both exact rent from the raiyat 
upon it, and although he or they may have paid the 
accustomed rent to the holder of the patta, yet upon a 
complaint being lodged against the raiyat in the Commis¬ 
sioner’s Court, the poor man’s effects are seized through 
the undue influence of one of the disputing parties, and 
he must either pay his rent a second time or submit to 
their being sold. Nay, it is no uncommon case that the 
revenue again tendered is refused, merely because distrain¬ 
ing and selling the property affords a great advantage to 
the rapacity of the Commissioner, although there exists a 
penal law against such malversation. But it is easy to 
say that the money was not tendered, yet extremely 
difficult for the weaker party to disprove the assertion 
against such collusion. Even the exhibition of the 
(L'j receipt does not avail: its authenticity is boldly 
denied, and the Commissioner leans to that side which will 
turn to the most account.” The same oppression was 
common on estates belonging to joint proprietors, who 
were at feud amongst themselves as to the extent of their 
respective shares. 


< LetUrfrom Masistrale of Dinajpore to ActingJtidse of Circuit, Moorshc- 
dabad, dated Z4th July i 8 lo. I Revenue Selections, pp. 2ti-2i2. 


Terson who holds a patta or lease from the superior landlord, and 
therefore a middlenian. 
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_ In the same year the Board of Commissioners 
thXs expressed their opinion as to the operation of the 
law “ In securing the landlords from these difficulties 
and embarrassments, which opposed even the most 
moderate use of this summary proceeding, the modifica¬ 
tions introduced by Regulation VII of 1799 have, without 
intendine it, furnished them with an engine of oppression Opinion of 
and extortion as irresistible as their original powers were 
ineffectual. The penalties annexed to any unfounded com-siowrs m to 
plaints against the distrainer have operated as a denunciation 
against ail complaint ivhatever on the part of the tenant, 
whose mistrust of the result of the long litigation with a 
powerful and opulent antagonist is increased by the/, (,m com- 
present danger attaching to a failure ; and he is, therefore, 
induced to submit patiently to every injustice, rather than 
attempt to seek redress at the expense of an immediate 
interruption of the labor, on which his family depend for 
support, and with a pro.spcct of total ruin in the end.” In 
this very year, when the greatest complaints were rife as to 
abuses and oppressions committed by zemindars in the 
exercise of their power of distress and sale of property 
for recovery of arrears of rent, a Circular calling for 
opinions was, by order of the Vice-President in Council, 
addressed by the Board of Revenue to the Collectors.® In 
it occurs this passage :—” But however desirable it is that 
the abuses above noticed, if they really exist, should be 
in future prevented, you will no doubt be sensible that, 
in protecting the raiyats and others from oppression, the 
greatest care should be taken not to preclude the zemin¬ 
dars, farmers and managers of estates, from means requi¬ 
site to enable them to collect their rents. The natural 
consequences of such injudicious restrictions would be the 
accumulation of heavy arrears to Government, and all the 
serious ill-cffects heretofore experienced from the constant 
sale of lands.’ 


» UtUrfrom Collceforof Chitlagon^, dated ly/i August l8ll. I Revenue 
Selections, p. 227. 

’ 1 Revenue Sdeetiom, p. 220. 
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§ 321. Mr. H. Colebrooke, in the year after the issue of 
this Circular, expressed his opinion as follows :—In the 
long experience of twenty years since most of those 
rules were enacted, and more than ten since the principal 
alterations were made in them, they have been found 
(as is very generally acknowledged) to be in many respects 
Mr. H. Coir- defective and insufficient, and in others injurious and haras- 
Rules devised for the safety of the public revenue 

intended Joi 

the protec- tcnurcs of thc zeiniudars and 

lion, pernert- 
ed to the lies- 
timetion, of 


the peasantry. 


brooke's Opi- • 
nUrn, Rules, 

have introduced a needless insecurity m the engagements 

raiyats; and have im¬ 
posed more than requisite restraints in the exercise of their 
discretion in forming mutual engagements, and by conse¬ 
quence, on the free enjoyment of p'operty as well as on 
agricultural improvement. The provisions of Regulations 
intended to give protection to the rights of subordinate 
landholders and permanent tenants and occupants of the 
soil, have been ineffectual for the defence of their privi¬ 
leges against the encroachment of superior zemindars, and 
manj! of the rules designed for their protection have been 
perverted into engines of their destruction. Rules that have 
been contrived to preclude and obviate abuses which for¬ 
merly prevailed, and have been guarded by penalties, 
became instruments in the hands of dishonest persons to 
vitiate their engagements and defraud the persons with 
whom they have dealings.”** On the 26 th July in the same 
year (1814), Mr. Cornish, a Judge of the Patna Court of 
Circuit, wrote thus ;—“ The con.sequence of the confusion 
and doubts which at present exist is, that the raiyats con¬ 
ceive that they have a right to hold their lands so long as 
they pay the rent which they and their forefathers have 
always done -; and the zemindars, although afraid openly 
to avow, as being contrary to immemorial cu.stom, that 
they have a right to demand any rent they choose to exact, 
yet go on compelling them to give an increase ; and the 
power of distraint vested in them by the Regulation soon 
causes the utter ruin of the resisting raiyatf ” These dis- 


Poitur jf 
Distraint 
used to exact 
increased 
Rent. 


® Minute of 1812. I Revenue Selections, p. 260* 
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§L 


putes, in general, end by the raiyats appealing to the 
Courts of Justice. Suits of this nature are exceedingly 
intricate and difficult of decision ; and the judgments of the 
Courts are frequently given on principles diametrically op¬ 
posite. And this must, and ever will, be the case, until the 
subject is taken into the consideration of Government, and 
the rights of the raiyats, if they have any, clearly dehned , 
or, if they have none, let their minds be set at rest by ^ ^ ^ 

being told so. In this case, instead of resisting the undefined. 

tempts of the zemindars to raise their rents on them, 
which is sure ultimately to end in their destruction, they 
would patiently submit to the orders of Government, and 
secure for themselves the best terms in their power.”® 

§ 322. The experience of fifteen years had now shown 

that the peasantry were unable to avail themselv'es of the 

provisioms of 1799, which allowed them to prove their 

rights by evidence of general or local usage which might 

be proved to have existed from time immemorial^ ; and 
the necessity of some legislative settlement and definition 
of these rights was again suggested by many public officers. lUiiyM . 
Mr. Cornish suggested it in the passage which has just been 
quoted. Mr. Rocke, the Acting President of the Board of 
Revenue,suggested it in his Minute of the 13th June 1815 • 

“ Whatever difference of opinion may have existed, he 
said, ‘‘ on the subject of the proprietary right in the soil, 
it now becomes unnecessary to look back. It has been 
determined, that this right vests in the j^emmt^ars and 
talukdars. It only remains now for Government to deter¬ 
mine the nature and extent of the rights and power they 
have reserved to themselves, in conformity with clause i. 


section 8 , Regulation i of 1793 -'’' The difficulty of 


attempting any definition of the rights of the peasantry 
was undoubtedly veiy great; and some Revenue Officeis 
still clung to the idea, that the reciprocal wants of the 
zciHUidiXVS and rixlyiits would compel them to an amicable 


® I Revemie Selectiovs^ p. 3 ^^* ' ante^ 5 ^^* 

I Revenue Selections, p. 374. For further recommendations that the raiyats^ 
rights be defined, see ante, pages 559 and 566. 
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§L 


The idea that 
Zcuiindars 
and Ruiyats 
wo aid be 
forced by 
(hew mu.- 
tual neceun¬ 
ties to an 
amicable 
setllem.ent 
not yet 
abandoned. 


adjustment. Accordingly we find the Board of Commis¬ 
sioners at Furruckabad writing', on the 30th May 1815, 
as follows :—“ But the tenant, although apparently sacri¬ 
ficed to the zemindar, and debarred from all redress 
against him by the expense, the dilatoriness, and above 
all the uncertainty of judicial decisions, does not in practice 
suffer those hardships to which, in theory, he would 
appear to be exposed. When people have reciprocal 
wants, their mutual necessities drive them to something 
like an amicable adjustment The landholder can no more 
do without the tenant, than the tenant without the land¬ 
holder.® The obligation of the latter to pay the public 
revenue is certain, and the consequence of his failure is 
ruin. Starvation is equally certain to the raiyat if he 
cannot get employment. But nature, in this country, 
requires little ; and although frequent instances have oc¬ 
curred of Bemindars being ruined, no instance has been 
heard of a raiyat starving for want of work. The law, 
indeed, has suffered the positive rights of the tenants, as 
occupants, to pass away sub silentio ; but custom, founded 
on necessity, and stronger than law, has secured to them 
privileges, which appear sufficient to have made them 
happy and comfortable, and with reference to all former 
periods, rich.” ^ 


* Sec the fallacy of this reasoning pointed out, ante, page 535, and post, 
by Lord Moira. 

^ I Rez>cnttc Selections, p. 370. They further say in the same letter :—“ We 
in fact believe the tenants in Bahdr and Benares to be much better off than 
they were before Kasim Ali Khan’s time. One-half of the produce is still 
the usual share of the raiyat, and he is subject to no exaction. The demand 
for raiyats is so great, that they can make, and do make, better terms. A 
raiyat, who had but one plough at the time of the perpetual settlement, will 
be found to have now two or three ploughs. The rate of hire for a plough¬ 
man is more than doubled since that period, and grain, on an average, is 
much cheaper ; and although cloth and other articles of necessary use are 
dearer, Uie raiyat, who was formerly almost naked, is now clothed. If any 
doubt should exist of the ameliorate<l state of the tenantry in Bahar and 
Benares, the fact may be proved by reference to the increase of iiu^di and 
the decrease of bhaoli tenures.” As the raiyat was the producer, and not the 
consumer, of grain, it is not apparent how his condition was improved by 
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. The prospect of any satisfactorj^ settlement of 
their mutual relations by amicable adjustment was, how¬ 
ever, perfectly hopeless, when the demands made by the 
siemindars were so exorbitant, and so utterly ignored all 
rights of any kind in the raiyats; and when, moreover, the 
ze7mndars had been by the Legislation of 1799 placed in a 
position to enforce their claims, if not willingly acceded to. 


grain becoming cheaper—especially as nagdi rents payable in money are said 
to have been increasing, while bhaoH tenures, in v/hich the produce was 
divided, were decreasing. It will be rememl.)ered that the Board were speak¬ 
ing not of Bengal Proper, but of Bahar and Benares ; and between these 
latter provinces and Bengal Proper, there have always been important points 
of distinction. The Rent Commission of 1879—' 1880 observe as follows ;— 
*‘The difference between Bahar and the Eastern Districts of Bengal appears 
to illustrate remarkably these two stages of competition. At the time of the 
Permanent Settlement, Government, while declaring its right to do so, forbore 
to determine the rents payable by the raiyats to the zemindars, and in fact 
left them to be settled by the parties themselves as best they could—(see Reveniu 
Letter of the I^th 1819, paragraphs 46-54.) In Bahar the popula¬ 

tion had come to press closer upon the land than in Eastern Bengal. The 
landowners accordingly had the advantage in the former province, and were 
able to maintain the system of payment in kind and push rents up to a point 
which leaves the cultivator but a bare subsistence j while in the latter part 
of the country, unreclaimed land being abundant and cultivators scarce, the 
raiyats had the advantage and were in consequence able to procure land on 
very favourable terms. Thus various tenures at low rents came into existence 
in the Eastern Districts, to which w'e find nothing similar in Bahar. It must not, 
however, be supposed that these tenures, if rents be left to unrestricted compe¬ 
tition, will act as a complete barrier to the normal tendency. The tenure- 
holders have rapidly become middlemen, and where population has begun to 
press on the land, have sub-let. The sub-letting has in many places reached 
several degrees. It may be that the existence of these intervening interests, 
which are readily bought and sold, and the possession of wliich is much 
coveted, will exercise a healthy influence in creating a better standard of 
comfort ; but, although the condition of things at their present stage appears 
fair, it is impossible not to dread a decline into cottierism hereafter, especially 
as there are no checks upon the increase of population. To show that this 
apprehension is not without foundation, w'e quote the following passage from 
a letter of the pleaders of the Rungpore Courts, wTitten in 1S76 :— 

The demand for land is, indeed, very great, and as the cultivating class is 
steadily increasing, the competition for obtaining land, and with it the rate of 
rent, is also on the increase. So strong is the desire for land on the part of 
this class, that they sometimes bid for it at a rate of rent, which would leave 
them no margin for profit. The zemindars in their turn do not fail to take 
advantage of this state of things to increase their revenue.” 
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Equally hopeless was the idea that the raiyats would be 
able to prove in the newly established Civil Courts the 
rates of rent, or general or local usages, upon which their 
rights, if they had any, might be supposed to depend. 
Ignorant of the forms of procedure, and the evidence 
required to prove custom ; destitute of legal advice or 
, assistance ; deterred from seeking redress by the possible 
consequences of failure ; and if persistent in the pursuit of 
justice, detained from their houses and their cultivation in 
wear}--awaiting the leisure of a judicial officer over-burdened 
with matters more pressing and important than the petty 
concerns of half-naked raiyats —they were further deprived 
of the only written records of their rights and the rents 
which they had paid long enough to afford evidence of 
usage—deprived, in a word, of the only means whereby 
there was any prospect of their discharging the burden of 
proof, which the Government and the Legislature had in 
their wisdom laid upon them. In the offices of the Kanun- 
goes and Pativaries there had existed a vast amount of 
useful information as to the rates of rent paid by raiyats 
of different classes for different kinds of soil and crops, 
measurements of land, articles of produce and the rules 
and customs of each pargana^ Of the extreme value of 
this information to enable Courts of J ustice to decide upon 
all the material questions raised between the zemindars 
and the raiyats^ there can be no possible doubt. Yet Lord 
Cornwallis by way of reform abolished the Kaniingoes and 
Pativariesy and did away with their offices ; and with them 
disappeared the only written evidence of the rights of the 
cultivators of the soil. 

§ 324. This was pointed out in 1815 by Mr. H. Cole- 
brooke, who, in a Minute of that year, said ''Other clauses 
of the same Regulation show that extreme difficulty had 
been already experienced in the adjustment of the land- 


See Mr. Hastings’description of the accounts, ante^ pages 483-4; and as 
to Kanungoes. and Patwarics and their duties, see antes page 433, nott\ and 
page 552. 
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Detween the zemindars and raiyats, under the previous 
rules of the Permanent Settlement, which entitled the 
tenants to receive pattas at the established rates of the was 
pargana. Yet not only were no means devised for arrange 
ing and preserving a record of those rates, and of the Colebrooke 
rules by which they were regulated, but an existing 
institution, the only one in which information could be 
then found and might be expected to be preserved, was 
unrelentingly abolished. It cannot be wondered at, that the 
consequence should have been, as is now generally acknow¬ 
ledged, that (with rare exceptions, in which, owing to 
special circumstances, a record of the rates exists in the 
Collector's office, and of course with the exception of 
Benares and the Ceded and Conquered Provinces, where a 
reframed Scrishta, founded on the Kanungo's office, has 
been kept up) the Courts of Justice, 'which are by Regula¬ 
tion required to decide, according to establishedpargana rates, 
all disputes that arise between the raiyats and their land¬ 
lords regarding the rates of the pattas, which they are 
entitled to, are unable to procure any evidence of those 
rates, or any other satisfactory information to guide their 
decisions. Consequently, the provisions contained in the 
general Regulations for the Permanent Settlement, designed 
for the protection of the rights of the raiyats or tenants, 
are rendered wholly nugatory.'*® 


^ I Hevejwe Selections, p. 379. In 1822, Mr. Holt Mackenzie wrote as 
follow^s :—“ Subsequently to the Perpetual Settlement, Lord Cornwallis, in the 
Minute wherein he brought forward his great scheme for regulating the Judicial 
and Revenue establishments of the provinces, proposed the abolition of the office 
of Kanungo. The grounds on which the measure was recommended it would 
be superfluous to notice here, excepting in so far as it is instructive to observe 
how much the distinguished person with whom it originated was misled in 
regard to the facts on which his reasoning is founded. It seems now scarcely 
credible that Lord Cornwallis should have been led to believe that all the 
needful particulars regarding the relative claims of Government and of indivi¬ 
duals had been recorded •, and still less, that ‘ the rights of the landholders 
and cultivators of the soil, whether founded upon ancient custom or on regula¬ 
tions which have originated with the British Government, had been reduced 
to writing.’ The contemplation of such declarations made by so eminent a 
person may naturally lead to the cautious, and even suspicious, examination of 

Q 2 
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§ 325. It may be asked wl^vether the complete failure of 
the Patta Regulations arid the mischievous cousequences 
of the legislation of 1799 were known to, and understood 
by, the Head of the Indian Government and the Court of 
Directors—whether the views put forward by subordinate 
officers were accepted and endorsed by the responsible 
Governors of the country. Let me answer this question, 
in the first instance, by quoting a Mii;ute of Lord Moira, 
the Governor-General, dated 21st September 1815, which 
was forwarded in the following January to the Secret 
Committee of the Court of Directors :—‘‘ This indefeasible 
right of the cultivating proprietors to a fixed share of the 
produce was annihilated by our directing that pattas should 
be executed for a money-payment, in which all the claims 
of the ze^nindars should be consolidated. The under-pro¬ 
prietor was thus left to the mercy of the zemindar^ to whose 
demands there were no prescribed limits. The zemindar 
offered a patta on his own terms. If the under-proprietor 
refused it, he was ejected, and the Courts supported the 
ejectment. If the under-proprietor conceived that he could 
contest at law the procedure, a regular suit, under all the 
disadvantages to which he is knowai to be exposed, was 
his only resource : but when, after years of anxiety and of 
expense, the case was at last brought to a hearing, he lost 
his action, because It was proved that the patta was offered 
and refused, and there was no criterion to which he could 
refer as a means of proving that the rate was exorbi¬ 
tant.” .The framers of the Permanent 

Settlement declared their incornpetency to fix any criterion 
for the adjustment of these disputes. The declaration 
stands recorded in our legislative code, and to the present 

any general statements in regard to the present state of things. It may fur¬ 
ther justify the inference, that had Lord Cornwallis really known how the 
fact stood, he would have paused, at least, before he admitted the abuses of 
the Kanungoes, to constitute a sufficient reason for the abolition of the estab¬ 
lishment ; while, at the same time, a reference to those abuses must ever be 
highly useful in Considering the means by which the efficiency of the estab¬ 
lishment is to be secured.”—Mr. HoU Mackenzie’s Memorandum of the 2nd 
/anuary^ 1822, on Kanungoe^ and Patwaries ,—III Revenue Selections, p. 41. 






595 


and Tenant in Various Countries — (India). 

3 omission has not been supplied. The consequence 
of the omission, in the first instance, was a perpetual litiga¬ 
tion between the zetnindars and the under-proprietors, the 
former offering pattas on their own terms, the latter not 
having forgotten that they possessed rights independent of 
all pattas^ and refusing demands they conceived unconscion¬ 
able. When, at last, the revenue of Government was 
affected by the confusion which ensued, without enquiring 
into the root of the evil, the Legislature contented itself 
with arming those who were under engagements to the 
Government with additional powers, so as to enable them 
to realize their demands in the instance, whether right 
or wrong—a procedure which unavoidably led to extensive 
and grievous oppression.’" 

§ 326. On the large estates, I believe it will be found* 
that the system of patta and kabidiyat has not yet been 
fully established between the zemindars and the cultivating 
proprietors. The zemindar takes engagements from the 
farmers and officers he employs to collect his rents, and in 
the event of their failure, makes the lands and the crops 
answerable for the amount. The zemindar feels none of 
the evils of insecurity ; for, as far as the whole produce of 
the soil will go, he is armed by the seventh Regulation of Zemi^dart to 
1799 with the power of enforcing his demands; and, con-commit extor^ 
siclering the constitution of our Civil Courts, it seems ^CouTu\^re 
unanimously agreed that the raiyatox under-proprietor, un- inciyMa of 
less he be a pattidar"^ is debarred from any adequate means 
of redress for the most manifest extortions.” , . . . 

“ It has been urged, however, that though the rights of 
the former cultivating proprietors have been suffered by 
the Regulations to pass away S7tb silentio, still, as the 
zemindar and his tenants have reciprocal wants, their 
mutual necessities must drive them to an amicable adjust¬ 
ment” . . . . The reciprocity is not, however, so 

clear. The zemindar certainly cannot do without tenants ; 


From patti^ a share—a sharer or co-proprietor, who is not a party in his 
own name to the settlement with Government. 
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but he wants them upon his own terms, and he knows 
that, if he can get rid of the hcreditarj^ proprietors, who 
claim a right to terms independent of what he may voiich- 
Reciprocal safe to give, he will obtain the means of substituting men 
wnntuvulike- own : and such is the redundancy of the cultivating 

X,“±«, class, that thtre will acvtr be a difficulty of procuring 
{svukment. yaiyals ready to engage on terms on.y just siiiticient^to 
secure bare maintenance to the engager.” . . • • “ 

it were the intention of our Regulations to deprive every 
class but the large proprietors, who engaged with Govern¬ 
ment, of any share in the profits of the land, that effect 
has been fully accomplished in Bengal. No compensation 
can now be made for the injustice done to those who used 
to enjoy a share of these profits under the law of the 
• Empire, and under institutions anterior to all record, foi 
the transfer of their property to the Rajahs.”® 

§ 327. While the Governor-General in his communica¬ 
tion to the Secret Committee admitted that the rights of the 
cultivators of the soil had been annihilated or allowed to 
pass away sub silentio under the operation of the Regula- 
Bi-xenu^ tions, the members of his Government were writing® to 
Letter /ro"i/die Directors to explain that the subject of relation.s 
between zemindars and raiyats presented no real dlfHculty, 
1815. and that both parties had rights in the soil, which were 

perfectly reconcilable. “ Although,” they said, “ we have but 
too strong grounds to believe that the raiyats aie frequentlj 
subjected to exactions by the zemmdars and others, and al¬ 
though we unreservedly admit that the existing institutions 
of this country are very imperfectly calculated to afford to 
them, in practice, that protection to which; on every ground, 
Member* of they are so fully entitled, yet their rights, considering the 
m Indiou question abstractedly, do not appear to us by any means 
1,1 1815 tin- enveloped in that obscurity which might be supposed 
able to wider- elaborate discu.ssions which the subject has 

pSi! occasionally undergone. We consider it as a principle 


* I Revcmui Selections, pp. 402—403, 426—427. 

® From Calaitta, the Governo.r-Gcneral being then at Fiirruckabad. 
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ipplicable to all the provinces imtnediately depend- 
this Presidency, and we believe we might safely 
adch to the whole of India, that the resident raiyats have 
an established, permanent, hereditary right in the soil 
which they cultivate, so long as they continue to pay the 
rent justly demandable from them with punctuality. We 
consider it equally a principle interwoven with the consti¬ 
tution of the different Governments of India, that the 
quantum of rent is not to be determined by the arbitrary 
will of the semindar, but that it is to be regulated by 
specific engagements contracted between the parties or their 
ancestors. Or in the absence of such engagements, by the 
established rates of the parganas or other local divisions.” 
Unfortunately, however, such questions cannot be safely 
considered abstractedly ; and when the relations between 
zemindars and raiyats came to be considered concretely^ 
it was found that specific engagements had not been con¬ 
tracted between the parties, and that established pargana 
rates had no existence. “ If it were asked,” they further 
said, “ as in fact has been done by your Honorable Court, 
how thr; above rights are to be reconciled with the privi¬ 
leges and immunities which it has been the policy of the 
British Government to vest in the zemindars or other 
independent proprietors of land ? we should answer, that 
although it may be, in some degree, a misnomer to say 
that the right in the soil is vested in the latter, yet we do 
not discern anything incompatible in the tw'o descriptions 
of tenure. In other words, we can discover nothing in 
the rights which vvc have supposed the raiyats to possess, 
at variance with the ideas which are usually attached to 
the possession and enjoyment of landed property. The 
cottager in England may have his rights, but they do not 
necessarily oppugn those which are inherent in the pro¬ 
prietor of the estate.’” It is scarcely necessary to say 
that this last observation shows how utterly incapable the 


Revenue Letter from Bengal, dated 7th October 1815, I Reventu Sehi- 

ttOtlS y p. 294 - 
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persons who made it were of understanding the real situa¬ 
tion of affairs. 

§ 328. It has been already stated^ that one of the 
conditions on which the zemindars were made proprietors 
by the Permanent Settlement was, that the Government 
revenue assessed upon their estates should be punctually 


Principle of paid, and that, in default of such payment, a sale of the 
whole of the lands of the defaulter, or such portion of them 
as would be sufficient to make good the arrear, would in¬ 
variably take place. If the proprietor of an estate reduced 
his own receipts of rent by granting leases at a reduced 
rent to tenure-holders or raiyats^ the very probable conse¬ 
quence was that he would be unable to pay his own 
revenue, and his estate would in consequence come to sale. 
To prevent this it was thought well to provide that, when 
an estate was sold for arrears of its own revenue, all incum¬ 
brances should be avoided, all leases cancelled, and the 
estate handed over to the new proprietor in the same con¬ 
dition in which it was at the time of the Permanent Settle¬ 
ment. It was accordingly enacted^ that, upon a sale for 
arrears of revenue, all engagements with dependent taluk- 
darSy all leases to under-farmers and pattas to raiyats should 
stand cancelled from the day of the sale, and the pur¬ 
chaser should be at liberty to collect from the dependent 
Avoidance of talukdars and raiyats whatever the former proprietor would 
Leases and have been entitled to demand according to the established 


Pallas bp 


usages and rates of the pargana or district, had the can¬ 


celled engagements never existed. The only exceptions 
made to this general rule were—(i) the dependent tahik- 
dars exempted from enhancement at the Decennial Settle¬ 
ment (2) leases for the erection of dwelling-houses, manu¬ 
factories, gardens, or other purposes. The rule applied to 
all raiyats indiscriminately. According to the construc¬ 
tion put upon the section by the Privy Council/' the engage- 

* SQQunte, p. 515. ^ By section 5 of Regulation XLIV of 1 / 93 * 

* S^Q.a^tte, pp. 519—520; and section 51 of Regulation VIII of I 793 - 

* Pani Sut^tamayi v. Maharajah Satish Chandra Rai Bahadur, lo Moo. 
In. Ap., 123, 
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ments, leases and patias did not become ipso facto void Consinietioit 
upon the sale taking place, but the power expressly and 
affirmatively given to the purchaser supposed the talM'- 
dars and raiyats to remain in all respects as before, except 
that they became liable to a' certain limited increase of 
rent “ according to the established usages and rates of the 
pargana or district,” which words, it was observed, in 
themselves showed that the section was directed to cases 
in which grants had been made with reservations of rent 
below those usages and rates —was aimed not at the destruc¬ 
tion of the tenure, but at the increase of rent under certain 
specified and equitable limitations. 

§ 329. Regulation XLIV of 1793 contained no provi¬ 
sion as to the course to be followed, if the dependent taluk- 
dars and raiyats refused to pay according to the established 
usages and i-ates of the pargana or district. This was subse¬ 
quently provided for by clause 5 of section 29 of Regu- . ^ 
lation VII of 1/99 which enacted as follows -“The pur-. 
chaser may, without any previous application to the adalat, renter-H.’ who 
or Court, ^ect any of the under-renters whose leases are 
annulled by section 5 of Regulation XLIV of 1793, and ing to the 
who may decline the renewal of them on such terms as the 
purchaser by the above Regulation and section 7 of Regida- of the 
tion IV of 1794 is authorized to require from them: though Pargana. 
it is hereby declared, in explanation of section 5 of Regu¬ 
lation XLIV of 1793, that it is not meant to annul the 
leases or in anywise affect the tenures of the istemrardars 
(or tenants at a fixed rent) described in section 19 of Regu¬ 
lation VIII of 1793, who by section 49 of that Regulation 
were exempted from any increase of their fixed jama at 
the formation of the Decennial Settlement, provided they 
had held their tenures at a fixed rent for more than twelve 
years antecedent to that period. On the contrary, such 
under-tenants, being declared in section 19 of Regula¬ 
tion VIII of 1793 a species of patta taliikdars, were meant 
to be included in section 7 of Regulation XLIV of 1793, 
which exempts from any increase of rent under that Regu¬ 
lation the lands of dependent taliikdars, who were exempted 
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from any increase of assessment at the formation of the 
Decennial Settlement, and declares the revenue payable by 
such talukdars fixed for ever. The Regulation (XLIV of 
^793) iiuthorized the purchaser at a sale for arrears of 
revenue to cancel (i) engagements with dependent taliik- 
dars^ (2) leases to under-fanners, and (3) pattas to raiyats. 
An exception to (i) was contained in this Regulation itself, 
and has been already noticed ; and this exception was 
extended in 1799 by the provisions just mentioned to certain 
zstemrardars^ who were regarded as talukdar,s. Who are 
the ‘ under-renters ’ whom the purchaser is authorized to 
eject without any previous application to the Court, if they 
decline the renewal of their leases on the terms required ? 

‘ Renter ’ or receiver of rents® is generally used in the 
papers of the time as synonymous \vith ^ farmer'; and the 
‘under-renters’ would in this view be the under-farmers 
mentioned in (2): but unfortunately this does not harmo¬ 
nize with the words o?i such terms as the purchaser by the 
above Regidation and section f of Regulation IV of 1794 
is authorized to require from thetnl^ This section (7) men¬ 
tions raiyats and raiyats only, so that the necessary infer¬ 
ence is that the term ‘ under-renters ’ includes raiyats; 
and this construction was certainly acted upon. 

§ 330. It will be remembered that Regulation XLIV 
1793 s^lso prohibited the grant of leases and pattas for 
a longer term than ten years.^ This provision likewise was 
intended to prevent the permanent diminution of the re¬ 
sources from which the Government revenue was to be 
paid. It has been explained that one of the causes of the 
failure of the Patia Regulations was that those raiyats^ 
who claimed a prescriptive right of occupancy, would not 
accept pattas,^ the term of which was limited to ten years, 
and which therefore suggested the inference that, on the 


® “ Every Collector, renter or receiver of the rents, throughout every grada¬ 
tion from the zemindar to the raiyat^ &c ,”—Propositions deduced from Mr. 
Shore’s Minute, 

.See ante^ pages 562-563. 

* See antOf pages 532, 541, 562 and 564. 
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expiry of this term, they might be evicted.^ It therefore 
became a question with the Government whether it was 
necessary for the security of the public revenue that both 
safeguards should be retained,—/.<?., (i) the prohibition 
against pattas being granted for a longer term than ten 
years and (2) the avoidance or cancelment of pattas and 
leases upon a sale for arrears of revenue—and whether the 
former might not be abandoned. This question was thus 
discussed by Mr. H. Coiebrooke, then a Member of the 
Government, in his Minute of the 1st May 1812 :—“The 
rules devised for the safety of the public revenue had intro¬ 
duced a needless insecurity in the engagements and tenures 
of the zemindars and raiyats, and imposed more than 
requisite restraints on the exercise of their discretion in 
forming mutual engagements, and by consequence on the 
free enjoyment of property as well as on agricultural im¬ 
provement.’’ Referring to Regulation XLIV of 1793, he 
said :—“ By this Regulation it is provided that no lease 
shall be made for more than ten years, nor leases be 
renewed except in the last year of their term, and every 
lease granted in opposition to that prohibition is declared 
null and void. And by another section of the same Regu¬ 
lation, it is further provided that, whenever lands are sold 
by public sale for arrears of the public assessment, all 
leases to under-farmers and raiyats^ and all engagements 
with dependent talukdars, shall stand cancelled from the 
day of sale, and the purchaser may collect from the taluk- 
darSy f^aiyats^ or cultivators according to the rates and 
usages of the pargana^ as if the engagement so cancelled 
had never existed. The operation of this rule was extend¬ 
ed by a subsequent Regulation (section 3, Regulation III, 
1796) to the entire annulment of leases for lands of which 
a part only might be sold for the recovery of arrears of 
revenue, and was, on the other hand, modified in cases of 
sales taking place after the second month of the year, so 
that leases, unless collusive, should remain, in such cases, 
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uncancelled until the close of the year. These rules were 
enacted professedly to guard against the improvidence as 
well as dishonesty of landholders. The preamble to the 
Regulation recites the injury to which their heirs might be 
exposed by the.se imprudent engagements. But the evil, 
against which the Regulation was especially intended to 
provide, was the permanent diminution of the resources of 
Government, which would be the consequence of the land¬ 
holders reserving a rent insufficient for the discharge of the 
public revenue. It was apprehended that landholders, if 
vested with an unlimited discretion of fixing the amount 
of rent and the term of the lease, would abuse that power, 
and would either grant improvident leases at very reduced 
rates for a perpetual, or at best a long, term, with the view 
of obtaining an immediate supply of funds, or might grant 
such leases collusively for the purpose of creating beneficial 
estates for themselves under borrowed names, or for rela¬ 
tions, favorites, and dependents. It is to be observed that 
no provision is made against the dishonest}'- of landholders 
practising such devices with a view to defraud their creditors, 
their leases and engagements being unaffected by a sale 
made even under the authority of Courts of Justice for the 
recovery of private debts due to individuals. As this, which 
no doubt is a much more favorable case than that of heirs, 
did not engage the attention of the Legislator, it is fair to 
infer, notwithstanding the tenor of the preamble, that the 
security of the public dues was chiefly, not to say exclu¬ 
sively, considered ; and indeed there appears no substan¬ 
tial reason for any special care of the interests of heirs jn 
this instance, or for controlling the discretion of proprie¬ 
tors, and guarding against their improvident disposal of 
their property by lease, while every other avenue is open 
by which the property may suffer detriment, and the heir’s 
expectancy be defeated.” 

§ 331. “For the security of the public revenue, two 
remedies are provided by the Regulations in question, 
where one would have sufficed— \st, the limitation of the 
landholder’s discretion in regard to the period of leases 






and Tenant in Various CoimtHes — {India). 603 




and 2 ?id^ the cancelling of all leases, whenever recourse of 

has been had to public sale, even of a part of the lands, for 
arrears of revenue. Both remedies could not be necessary. ^Mrlhconsi- 
If the second were so, a.s the Regulation supposes, the first dered. 
was superfluous. If the first were effectual for guarding 
the resources of the revenue, the second could not be in¬ 
dispensable ; and, being a very rigorous rule, and a very 
discouraging one to agriculture, should not have been 
adopted, so long as no absolute necessity for it was 
found to exist. These observ'ations lead naturally to 
the proposition that one or other of those rules be 
abrogated, and that the other, which is retained, be modi¬ 
fied and amended. I hesitated long, which to recommend 
should be rescinded, and which retained. Wholesome rules 
might, no doubt, be framed on the model, perhaps, of the 
restrictions of English law respecting church lease.s, and 
leases by tenants-in-tail (or on some other principle derived 
from the experience of other nations), by which the land¬ 
holders might be restrained from making away with the 
re.sources of the revenue of the lands. Many considera- 
tion.s would seem to recommend this as the least harsh 
expedient. But to adopt it to the various cases which 
can be foreseen, and make it efficient for the purpose for 
which it is designed, the rules to be adopted could not but 
be in some measure comple.x ; arid we have found, in too 
many instances, how ill-suited intricate arrangements and 
regulations are to the manners and capacities of the 
people of this countr>', to enter willingly on a new career 
of comple.x legislation. On this ground chiefly, and after 
mature reflection, I am induced to recommend the simple 
course of abrogating all restrictions upon leases in the first 
instance, and of preserving the rule which cancels pattas j^yogaUon 
in case of a sale for the recovery of arrears of revenue, of uil lies- 
with this modification, however, that it shall not take effect, 
unless fraud be proved, until the close of the year in which commended. 
the sale occurs, nor extend to lands not included in the 
sale. By this alteration of the existing rules, the landlord 
and tenant will be at full liberty to form any engage- 
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ments that may be most for their mutual benefit, ac¬ 
cording to their own views of their respective interests. 
Leases for long terms of years, so requisite to the exten¬ 
sion and improvement of agriculture, and so conducive 
to the welfare of both landlords and tenants, will be no 
longer prohibited, nor be discouraged by any circumstance 
but the contingency of the patta being cancelled by a sale 
of the lands for the public revenue due from the land¬ 
holder. This, I apprehend, must be retained for the 
security of the revenue of Government.” 

§ 332. Upon the subject of the Patta Regulations and 
their peculiar provisions, Mr. Colebrooke said in the same 
Minute:—“Another part of the subsisting Revenue Regu¬ 
lations, which appears to me to need emendation, is that 
which relates to the form of leases and which annuls such 
engagements as may not be drawn in the prescribed form. 
Ih'peal of Before the enactment of the Regulations connected witli 
Permanent Settlement of the land revenues of Bengal, 
liejrnJations a practice prevailed among landholders in this province of 
%)rniof in^posing on their raiyats arbitrary cesses termed abwdb, 

’ being either authorized so to do by reservations in the 
rccommandach subject the raiyats to such abivdh as might be 
imposed on the pargana generally, or else assuming that 
authority without the sanction of any such reservation in 
the leases of their tenants. To protect the peasantry 
from such arbitrary exactions, which had been the source 
of grievous oppression and of gross abuses, the Regula¬ 
tions of the Permanent Settlement provided that no new 
abwdb should be imposed on any pretence under penalty 
of three times the amount ; that the landholders in con¬ 
cert with their tenants should revise the abivdb, and con¬ 
solidate them with the land rents ; and they should give 
or tender to their raiyats, pattas prepared according to a 
form previously approved by the Collector and registered 
in the addldt (Court). These rules are enforced by a 
provision that pattas of any otlier form are to be held 
invalid. Notwithstanding this penalty, which was expect¬ 
ed to enforce universal compliance by rendering the written 
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engagements of landlord and tenant void, and of no cflTect, 
if there be a deviation from the prescribed form, there is 
reason to believe that little progress has been really made 
towards the general introduction of the simple and de¬ 
finite leases, which it was thus intended to enforce. But 
whether generally or partially successful, or wholly ineffec¬ 
tual, that penalty ought, I think, to be now rescinded. 
There is no longer any sufficient motive for holding the 
landholders and tenantry of the country in this sort of 
pupilage, prescribing to ihem the manner and form of 
their reciprocal engagements. They may be safely left to 
consult their mutual interests by entering into such engage¬ 
ments as they may consider to be for their benefit respec¬ 
tively, and to reduce their agreements to writing in any 
form most intelligible and satisfactory to themselves, or in 
their conviction most binding and secure. All that need be 
rerjuired is that the engagements shall be definite, and it may 
be accordingly declared that any clause of a lease or other 
engagement reserving the power of imposing cesses or taxes 
termed abtudb, mhatdt, or under any other denomination 
whatsoever, or binding the /^//^r-holder to pay any impost 
or addition whatsoever, beyond the rent, however regulated, 
in money or in kind, which the patta or engagement speci¬ 
fies, shall be void and of no effect; and the Courts shall 
maintain the remaining definite clauses and enforce pay¬ 
ment of such rent, and such only as is specially stipulated 
and agreed for by the patta or other engagement. Under 
this alteration of the existing rules, the Courts of Justice 
will give effect to the agreements of the parties according 
to their ascertained intentions, with exception only to 
stipulations subjecting one of the parties to arbitrary 
demands at the will of the other. This exception, to¬ 
gether with the prohibition actually in force against the 
imposition of any arbitrary cesses or abivdb under what¬ 
ever pretence, will entirely preclude the renewal of those 
oppressions and abuses which the Regulations I have 
proposed to modify were designed to prevent.” 

§ 333 - The provisions of the Regulations as to the grant 


umsTffy 



Asminplion 
thni there 


were £stah~ 
lishf d Ratcfii 
or Forgana 
RateSy not 
founded on 
fact. 


606 Landholdmg, and tfte Rehilion of Landlord 

and renewal of pattas and as to the cancelment of pattas 
upon a sale for arrears of revenue assumed, as we have 
seen,’'that there were certain w'eU-known or established rates, 
or Pargana Rates, to which the parties concerned could 
refer in order to settle the rent, which the semindar or 
auction-purchaser was entitled to receive or collect. It has 
been incidentally stated several times* that no such estab¬ 
lished rates existed; and this I shall now show more 
exactly. In order to mitigate the hardships inflicted upon 
tenants by the provision of law, which authorized the pur¬ 
chaser at a rev'enue sale to cancel leases then existing, it 
was enacted that when the sale took place after the second 
month of the native year, the purchaser was not to excrci.se 
his power till the close of the year, provided “that this 
suspension be not considered applicable to any engage¬ 
ments,/a/to or leases evidently collusive.” In the Minute 
already referred to, Mr. Colebrookc remarked as follow.s 
upon this rule “ Considering the proneness of the natives 
to abuse any power or authority with which they aie 
invested, the latitude here given seems much too loose and 
too extensive. Either a judicial enquiry, summary at 
least, should take place before sequestrators, and still more, 
purchasers are allowed to levy from the growing crop a 
higher revenue than the cultivator or renter has engaged to 
pay, or a very clear and definite test should be provided by 
which the suspicion of collusion may be tried. It sliould 
not be left to the discretion of any Amfn, or of an interest¬ 
ed purchaser, to say whether the leases of the cultivators 
of an estate are collusive. The Regulation aims at no 
more than to do away with such leases as may have been 
made in contemplation of the attachment or sale with the 
view of evading or defeating it. The date of possession, 
and the comparison of the rent to that of preceding years, 
would, therefore, furnish satisfactory ground on wdrich to 
found a presumption. If the tenant were in possession 
during one or more anterior years and the rent leserved 



‘ Ante, pages 562-563. 
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be equal to the average rent of preceding years, no just 

suspicion can be admitted against the lease. But fraud 

and collusion may he presumed if a reduction of rent have 

been conceded to a tenant in possession, or a lease have 

been granted to a new tenant for a less rent than has been 

most accustomarily paid within the three last 3^ears” 

§ 334, “In cases where pattas are set aside or cancelled 

under the rules above quoted, as well as in other similar 

instances, it is provided that the rent or revenue to be 

derrmuded shall be determined by the rates and usages of 

the pargana or district, and the raiyat is entitled to require 

a renewal of his patta upon those terms. This zvonld be 

very unexceptionable if, as is here supposed by the Regitla- 

Hons, the proportion of annual produce in money or in kind, demandahU 

constituting the revenue demandable as the due of Govern- 

y . : , Uo^ernment 

ment, could be zvith certainty determined, and if the rents mdetermi^ 

zvhich the landlord may properly ask, according to the esiab- 
lished rates and usages of the pargana, %vere accurately 
ascertainable. For the interests of the cultivator and ten¬ 
ant would be sufficiently protected and secured if the 
established rules and rates of the pargana, according to 
which he is pronounced entitled to demand the renewal of 
the lease, .and according to which the Courts of Justice are 
required to decide disputes arising between landlord and 
tenant, were either known or ascertainable. But there is Pargana 
reason to presume that the pargana rates are become very 
uncertain. In several causes of magnitude which were per- 
severingly contested by the parties, it appeared from pro¬ 
ceedings whicli came before the Sadr Dhudni Addlat, 
while I sat in that Court, that in a district and province in 
which dependent tahikdars were particularly numerous, no 
rule of adjustment could be discovered after the most 
patient enquiry conducted by a very intelligent public 
officer. From the proceedings held in numerous other 
cases in the Courts of Justice, the same conclusion may be 
drawm respecting the relative situation of the raiyat and 
zemindar in most districts. In some, indeed, a rule of 
adjustment may stilHbe found in full force and actual 
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operation. The Regulations of Benares have maintained 
the table of rates of 1187 FasR and the Kanungo Office yet 
exists in that province for its preservation. In the vicinity 
of Calcutta the raiyats have been, I understand, supported 
by the decisions of addlats (Courts) in their pretensions 
to hold their lands upon the rents payable by them, 
or by the persons whose representatives they are, ac¬ 
cording to the last general measurement which was 
undertaken with the authority of Government before the 
Permanent Settlement, and of which the record is under¬ 
stood to be preserved in the office of the Collector of the 
Twenty-four Parganas, Other instances may exist, but 
they are few, and the position, as a general one, is unques¬ 
tionably true that there is actually no S7ifficient evidence of 
the rates and usages of parganas, which can be now 
appealed to for the decision of questions between land¬ 
holders and raiyatsL 

§ 335. I apprehend that when the Regulations in ques¬ 
tion were framed, no very distinct notions were formed of 
the pargafia rates . and established usages referred to. At 
least, it is evident that several passages in the Regulations, 
where reference is made to such rates and usages, were not 
exactly applicable to the state of things which then exist¬ 
ed. Possibly it may have been owing to caution, suggested 
by feelings of doubt on that subject, that the Regulations 
everywhere look to the Courts of J ustice for the deter¬ 
mination of all disputes between landlord and tenant 
without providing definite rules for the Courts’ guidance ; 
while, on the other hand, the Courts of Justice have in 
general, and of late years especially, looked to the Regu¬ 
lations alone for rules of decision, without entering into 
tedious, and possibly vain, researches into local usages. 
In this state of matters, it would be better to abrogate 
most of the laws in favor of the raiyat, and leave him, 
from a certain period to be specified, under no other pro¬ 
tection for his tenure than the specific terms of the lease 
which he may then hold, than to uphold the illusory ex¬ 
pectation of protection under laws which are nearly 
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ineffectual. The tenant might thus be rendered sensible of 
the necessity of obtaining a definite lease from the land¬ 
lord, and would find it his interest to require such a lease 
as the condition of his persisting in the culture of the 
lands. The landholder would equally find it necessary to 
grant definite leases to induce the raiyat to continue the 
cultivation of the ground. The parties would be thus 
compelled to come to an understanding ; and this result Uncertaintij 
would, on every consideration, be preferable to the present 
state of uncertainty^ which naturally leads to oppression, of Govern^ 
fraud and endless litigation. But if it be thought expe- Proia - 
dient, in place of abrogating the laws which were enacted 
for the protection of the tenantry and especially of the 
khudkasht raiyat^ or resident cultivator, that the right of 
occupancy, which those laws were intended to uphold, 
should be still maintained, and that the raiyat should be 
supported in his ancient and undoubted privilege of re¬ 
taining the ground occupied by him so long as he pays the 
rent justly demandable for it, measures should rather be Promue of 
adopted, late as it now is, to reduce to writing a clear 
declaration and distinct record of the usages and rates abrogaud; 
according to which the raiyats of each pargana or district 
will be entitled to demand the renewal of their pattas andrelorded, 
upon any occasion of general or partial cancelling of 
leases.” 

§ 336. After referring to a plan which he had had 
under consideration for the preparation of such a record, 

Mr. Colebrooke continues ‘‘On the maturest deliberation 
upon this difficult and intricate subject, I am compelled, 
however reluctantly, to relinquish the idea of restoring a 
definite and certain standard, to which appeal may be 


made for determining the rights of persons having depend¬ 
ent and subordinate tenures under landholders-in-chief, 
and for settling the disputes and questions which arise 
between them. Abandoning this idea, and apprehensive 
that an entire alteration of the provisions of existing laws, 
however inefficient, which suppose such a standard, may 
be productive of alarm, at least, if not of serious and real 
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evil to the tenantry of the country, by abridging privileges 
of which they yet have an imperfect enjoyment, I shall 
content myself with merely proposing that provision shall 
be made by Regulation for cases where the pargatia rates 
are not ascertainable, which should regulate theof 
khudkasht raiyats^ or of other persons entitled to a renewal 
of their leases. This will silently substitute a new and 
definite rule in place of ancient, but uncertain, usages. 
The following are the rules which I should propose 
with these views :—(i) In any instance where a khudkasht 
raiyat^ or other occupant or tenant, may be entitled,- 
under the existing Regulations, to receive a renewed patta, 
in consequence of the cancelling of former pattas by 
reason of a public sale for the recovery of arrears of 
revenue, or in consequence of any other circumstance 
rendering requisite the renewal of pattas according to the 
rates of the parganUy as well as in every case in which the 
landholder, farmer, or manager, or other person in charge 
of the collections, is authorized to collect according to the 
rates of the pargana in place of subsisting engagements ; 
if, in any such case or instance, it shall not appear that 
established rates are known in the pargattUy or other local 
division, within which the land is situated, or if those rates 
shall not be ascertainable owing to long disuse or insuffi¬ 
cient evidence of them ; then, and in every such instance, 
the renewed patta shall be granted, and the collection made, 
in the case of an individual raiyat or tenant, at such rate 
or rates as are paid or payable for other land of similar 
description, and as near as may be of the same quality ii) 
the vicinity; but in the case of cancelling generally the 
pattas of the raiyats and tenants of a whole estate, or of 
an entire mauzay or other local division of the country, the 
new pattas shall be granted, and collections made, at rates 
not exceeding the highest rate paid for the same lands in 
any one year within the period of three years last past, 
antecedently to the date of cancelling the pattas. (2) In 
the case of a dependent talilkday if the rent of the land be 
computed according to the rates payable by raiyats or 
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cultivators for land of similar quality and description, a 
deduction shall be allowed from the gross rent in the 
adjustment of the jama of such dependent iahik, at the 
rate of ten per cent for the talukdaVs profit or income, 
over and above a reasonable allowance for charges of 
collection, according to the extent of the tahikl 

§ 337. ‘‘In regard to the annulment of leases on pre¬ 
sumption of fraud or collusion, I have already stated the 
rule which I think should be adopted as to that point. In Proposal to 
respect to the more extensive power of annulling all leases 
when lands are sold for arrears of public revenue, and still general lUudii 
more generally the landlord’s right, however vested in him, 
or from whatever cause arising, of enhancing^ the rents 
payable by a raiyat or occupant, I am of opinion that 
further provision should be made for the security of the 
tenant in addition to, or amendment of, the existing 
rule that pattas s\\dX\ not be cancelled before the close 
of the year in consequence of a sale taking place 
subsequently to the second month of the year. The 
principle, on which the amendment I mean to propose 
will be founded, is that of a tenant not being liable to 
pay a greater rent than he had reason to expect he 
should be subject to, when he entered on the cultivation 
of the land for the crop of the current season. Whether 
his lease had even expired, or were on any account 
voidable, if he have been nevertheless allowed to com¬ 
mence the cultivation of the ground, at the expense of 
his money and of his labor, without notice of an enhanced 
rent, he cannot justly be chargeable with a higher rent 
than borne by his former lease, or usually paid by him. 

More, he could not expect, would be demanded from him ; 
and if more be exacted, it is a surprise little short of fraud, 
since he has been deluded into the expenditure of capital, 
and the employment of labor, in the confidence of being 

* Here, it may be observed, is a distinct acknowledgment of the zemindar’s 
right to enhance rents made less than twenty years abor the Permanent Settle¬ 
ment. 
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only subject to the former rent, and has not had the oppor¬ 
tunity of choosing between the relinquishment of the land 
and the payment of the enhanced rent required of him. 
It should therefore, in my opinion, be made a universal 
Raiyntshould rule that no cultivator, or tenant of land, shall be liable to 

not be liable y enhanced rent, though subject to enhancement 
io enhanced ^ ^ I . , . 

Rent, unless under subsisting Regulations, unless written engagements 

he has agreed such enhanced rent have been entered into by the 
^ parties, or a formal written notice have been served on such 
cultivator or tenant at the season of cultivation, viz., in the 
month of Jeyt, notifying the specific rent, under the land¬ 
lords’ right of enhancing it, to which he will be subject 
for the ensuing Fasli or for the current Bengal year. 
Unless the due service of such notification be proved, no 
greater rent should be exigible, by process of distress or 
confinement of person, nor recoverable by suit in Court, 
than the cultivator or tenant was bound to pay by his 
previous engagements ; and if more be levied from him, 
he should be entitled to a refund . of the excess with 
damages, on proof of the circumstances before a Court of 
Justice.”^ 

§ 338. Mr. Colebrooke’s recommendations were sub¬ 
stantially adopted and were incorporated in the celebrated 
Puftjum or Fifth Regulation of 1812. The Preamble of 
this Enactment recited that it had been deemed advisable 
to revise the rules established regarding the grant of 
pattas by the proprietors of land paying revenue to 
Government to their tenants, and also the rates at 
which persons purchasing land at the public sales were 
entitled to collect their rents ; and that there were grounds 
to believe that considerable abuses and oppression had 
been committed by zemindars, talukdars, and farmers of 
land in the exercise of the powers vested in them with 
respect to the distress and sale of the property of their 
tenants for the recovery of arrears of revenue. The Regu¬ 
lation then declared proprietors of land competent to grant 


Mr, Coh’^ 
brooke's 
Recommend' 
a lions 

embodied m 
the Punjurn, 
or Fifth 
Regulation 
of 1812 . 


^ I Revenue Selections, pp. 260—266. 








arid Tenant in Various Countries — {India). 613 


§L 


leases for any period which they might deem most conve¬ 
nient to themselves and tenants, and most conducive to the 
improvement of their estates. They were also declared 
competent to grant leases to their dependent talukdars^ Proprietors 
under-farmers and raiyats, and to receive correspondent 
engagements for the payment of rent according to such grant Leases 

form 3.S the contracting parties might deem most convenient Term 
, , . , . . . , . , n'fid in any 

and most conducive to their respective interests, provided, rorm. 

however, that this should not be construed to sanction or 

legalize the imposition of arbitrary or indefinite cesses. 

All such stipulations were to be null and void, but the But Con- 

Courts were, notwithstanding, to maintain and give eflect 

, ^ , t r 1 1 indefinite 

to the definite clauses 01 the engagements contracted Cesses 

between the parties, or, in other words, to enforce payment 
of sums specifically agreed upon between them. Persons 
attaching land on the part of Government, and purchasers 
at the public sales, were forbidden to annul existing leases 
within the year on the ground that they were collusive, 
without obtaining a decision to this effect in a Court of 
Justice. The Regulation then referred to the provisions of 
the pre-existing law, under which purchasers at Revenue 
Sales were entitled to collect, during the year in which the 
sale took place, whatever the former proprietor would 
have been entitled to receive “ according to the established 
usages and rates of the pargana or district in which such 
lands may be situated,'' and recited that there was reason 
to believe that the pargana rates had in many cases become 
very uncertain. It accordingly provided that when any 
known established pargana rates existed, they should deter¬ 
mine the amount of rent to be received by purchasers at 
public sales and persons attaching lands on the part of 
Government. Where no such established pargana rates were 
known, pattas were to be granted and the collections made 
.according to the rate payable for land of a similar description he 

in the places adjacent. If the leases and pattas of the tenants i^^rchLer 
of an estate generally, which consisted of an entire village or wher^ there 
other local division, were liable to be cancelled, new pattas ^Par* 
were to be granted and collections made at rates not exceed- Rotes. 
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ing the highest rate paid for the same land in any one 
year within the period of three years next preceding the 
period at which the leases were cancelled. In the case of 
dependent tahikdars, if the rent were computed according 
to the rates payable by raiyats or cultivators, a deduction 
was to be allowed from the gross rent at the rate of ten 
per cent, for tabikdard profit, over and above a reasonable 
allowance for collection charges, 

§ 339' "The provisions just stated applied to purchasers 
at sale for arrears of revenue. When we remember what 
has been said about the quantity of waste land in Bengal 
at the time of the Permanent Settlement, and the power 
which the zemindars had of letting this land upon what 
conditions they pleased, it will be evident that in very 
many cases the rate payable for land of a similar description 
in the places adjacent was a high rate, and any reference to 
this standard was certain to involve enhancement. Similarly 
the provision in the second case for collecting at rates not 
exceeding the highest rate paid for the same land in any one 
year had an enhancing tendency by bringing rent generally 
up to the highest point reached on a single occasion. With 
respect to the general right of landholders to enhance, the 
Regulation provided that no cultivator or tenant of land 
should be liable to pay an enhanced rent, though subject 
to enhancement under the subsisting Regulations, unless 
wTitten engagements for such enhanced rent had been en¬ 
tered into by the parties, or a formal notice had been served 
on the cultivator or tenant at the season of cultivation, i.e. in 
or before the month of Jeyt, notifying the specific rent, under 
the landholder s right of enhancing it, to which he would 
be subject for the ensuing year. Without such notice no 
greater rent was to be exigible by process of distress or 
confinement of the person, or to be recoverable by suit in 
Court. The law of distraint was at the same time amend¬ 
ed. A written demand upon the tenant was made neces¬ 
sary before his property could be distrained. Ploughs, 
implements of husbandry and cattle used for agriculture 
were absolutely exempted from distress and sale, All 


mST^fy 
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attachments for rent were to be withdrawn, if the tenant 
disputed the demand and gave security, binding himself 
to institute a suit within fifteen days. In order to prevent 
the sacrifice of distrained property by its being knocked 
down at grossly inadequate prices, it was to be appraised 
before sale ; and, if the price bid was less than the appraised 
value, the sale was to be postponed. Finally, in order to 
expedite the decision of cases arising between landlords 
and tenants, they were all to be referred, as soon as insti¬ 
tuted, to the Collectors for report, instead of the over¬ 
burdened Judge referring them, if he saw fit, when he found 
leisure to take them up for the first time. It is impossible 
not to admit that the provisions contained in this Regula¬ 
tion were, in view of the evils referred to in Mr. Colebrooke’s 
Minute, conceived with the best intention of providing a 
remedy ; but, as we shall see, the remedy was ineffectual. The provi- 
It dealt with a portion only of the real mischief. 


So long 

as the rights of the raiyats were undefined and uncertain, 


the base of the disease remained untouched, and superficial dealt with a 
remedies could afford at best but temporary and partial ^uiRchief 


relief. Whatever benefit might have been conferred hyonly^and 
Regulation V of 1812, was moreover neutralized by ^izeVhy other 

legislation, which had a most mischievous effect upon the Legislation, 
best interests of the cultivators of the soil, 

§ 340. Under the Mahomedan Government there was 
a practice,® by no means uncommon, of letting the revenue 
of an estate or tract of country to a miistajir or farmer, 
who agreed to pay a certain annual sum to his lessor, and 
was allowed in consideration thereof to collect from the 
cultivators, and make what profit he could upon the trans¬ 
action. We have seen that this system of farming was 
adopted by the English in their first attempts to manage 
the revenues of the country.® That the farmers sub-let to 
under-farmers is clear from the constant reference to * under¬ 
farmers ' and ‘ under-renters' in the papers of the period 
and in the Regulations. It appears from the same sources 


* See antei pages, 428—429. 


* j^ntey page 478. 
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of information that the zernmdars when created proprietors 
adopted, continued, and extended this system, which was 
particularly convenient to persons who were at the same 
time indolent in their habits and inexpert in the conduct 
of business—who accepted the advantages of property, 
while they were very willing to be relieved of its cares and 
responsibilities. The evils of the farming-system were not 
unknown”^ to the Government which was driven to adopt 
it as the best expedient to which, with their limited 
knowledge, they could have recourse at the time and 
under the circumstances. The experience of a century 
in Bahdr and those parts of the country, in which the 
system has continued to the present time, has shown that 
its evils were certainly not overstated, while their conse¬ 
quences and effects were scarcely foreseen or properly 
estimated. Middlemen have in all countries been found 
pernicious ; and the ejarahdars and durejarafidars, the 
farmers and under-farmers, of Bahdr and other provinces 
in the Bengal Presidency, liave supplied a vast mass of 
evidence to corroborate the general experience. No class 
of middlemen can possibly be worse than farmers of rents 
for a term. They have no interest in the estate beyond the 
period of their lease; and are not restrained in their 
exactions and oppressions by any consideration of after 
consequences. Provided they secure the honey of the 
season,^ they care not whether the bees live to make 
another supply. From 1765 to the present day, no steps 
have ever been taken to discourage or put down the ejarah 
system. On the contrary, Government has recognized it, 
and has regularly used it for the management of its Khas 
MahalSy or estates under the direct control of Government 
or its officers. It is scarcely too much to say that no 
reform of the agricultural law of these provinces, which 
does not provide a remedy for this evil, can ever be com¬ 
plete or fully effectual. 


’ See page 479. 

■ See Sir John Macpherson’b simile, antCy page 444, 
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§ 341. In the districts of Bengal Proper the middle¬ 
man system was introduced in another form scarcely less 
mischievous, and its introduction was encouraged by the 
formal sanction of the Legislature. Notwithstanding the 
prohibition against leases for a longer term than ten years, 
which remained in force up to 1812, the practice of grant¬ 
ing taluks and other leases at a rent fixed in perpetuity had 
been common with the zemindars of Bengal.^ When the 
prohibition was repealed, it was omitted to declare whether 
leases granted in violation of it, while it remained in force, 
were to be valid and binding upon the parties. This 
omission was repaired, and all such leases declared good 
and valid in 1819.^ At the same time, legislative sanction 
was given to a tenure, known as a patrii tenure, which had 
its origin in the estates of the Raja of Bardwan, but was 
thence extended to other zemindaries. The character of 
this tenure was, that it was a tali^k created by the zemindar 
to be held at a rent fixed in perpetuity by the lessee and 
his heirs for ever. The tenant was required to furnish 
collateral security for the rent and for his conduct general¬ 
ly, though he might be excused from this obligation at the 
zemindar’s discretion. But even if the original tenant were 
excused, the zemindar might require this security from 
any new tenant introduced by private transfer or purchase 
at a sale for arrears. By the terms of the engagements 
interchanged between the zemindar and patnidar, if the 
rent fell into arrear, the tenure might be brought to sale, 
and if such sale did not yield a sufficient amount to make 
good the arrear, the remaining property of the defaulter 
could be made available for this purpose.^ These tenures 
were heritable by their conditions, and the Legislature 
further declared them to be capable of being transferred 
by sale, gift or otherwise, at the discretion of the holder, 
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* So recited in the preamble to Regulation VIII of 1819. 

^ By section 2 of Regulation VIII of 1819. 

* See preamble, 2V. The similarity between this tenure and the 
Uttsis of the Roman Law has been already pointed out, ante, page 6. 
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as well as answerable for his personal debts, and subject 
to the process of the Courts of Judicature in the same 
manner as other real property/' Provision was made for 
bringing them to summary sale upon application to the 
Collector, if the rent was not paid ; and this was allowed 
to be done twice in the year. The effect of the sale of a 
Patni Taluk was made similar to that of a revenue-paying 
estate, inasmuch as all leases granted, and incumbrances 
created by the defaulting tenant were voidable by the 
purchaser, who was entitled to take the taluk in the condi¬ 
tion in which it was upon its original creation. Persons, 
whose interests might suffer in this way by a sale, were 
authorized to pay the rent due by the Patnidar, and on 
doing so could claim to be put in possession of the Patni 
tenure in order to recoup themselves. If they did not 
take this course, and the patni tenure were sold, they could 
claim to be compensated out of any surplus, w^hich ixmain- 
ed from the sale-proceeds after satisfying the rent due to 
the zemindar. If they were unable to obtain compensation 
in this way, they might bring an action for damages. 

342. Patni tenures usually included a considerable 
area of land ; and as some of the zenimdaries were very 
extensive and in consequence too large for effective per¬ 
sonal management, it is quite possible that more good than 
harm might have been done by the introduction of the 
Patni system, if the sub-letting had not descended lower. 
Unmanageable tracts would have been broken up into 
estates of convenient size, capable of being well man¬ 
aged by their owners, if they devoted themselves to 
their duty. But, unfortunately, it became the common 
practice of the holders of Patni Taluks “to underlet 
on precisely similar terms to other persons, who on tak¬ 
ing such lease went by the name of darpatni ialukdars. 
These again sometimes similarly underlet to se-patni- 
darsf —and the sub-letting was in very many instances 
continued several degrees lower. This system of sub-let¬ 
ting—of ^//^yj’f-sub-infeudation was distinctly legalized by 
the Legislature ; and the consequence has been that at the 
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time when middlemen were being abolished in Ireland, Suh-huhir 
they were being created and their creation encouraged in 
Bengal They have now for half a century been common 
in most districts under various appellations ; and in some 
places, there are as many as a dozen gradations between 
the zemindar at the rtop and the cultivator of the soil 
at the bottom.^ It is easy to conceive how landlords 
of this class abused the extraordinary powers with which 
the Legislature invested them and ground down the 


» In Backergunge, we have (i) %emindar{, (2) taluk^ (3) Zimba tatuky 
(4) Shamilat taluk, (5) Ashat taluk, (6) Nim Askat taluk, (7) Hoivla, 
(8) Ashat Howla, (9) Nim Ashat Ucnvla, (lo) Nim Hcnvla, (ii) Ashat Ntm 
Howla, (12) Mirash Karsha, (13) Kahn Karsha, and (14) Karshadar or 
cultivator. It may be observed that the Patni Regulation VIII of T819 
directly encouraged that sub-infeudation, which the statute of Qiiia Etftpto) ts 
{ante, p. 17) was directed to prevent in England. It is remarkable that the 
mischievous tendency of the Regulation did not strike, as it does not seem 
to have struck, the Court of Directors, and it is all the more remarkable as 
Mr. Canning, then President of the Board of Commissioners, in a letter 
addressed in 1S17 to the Chairman of the East India Company, stated four 
points upon which the Court and the Board were unanimous. One of these 
^vas:—“That the creation of an artihcial class of intermediate proprietors 
between the Government and the ailtivators of the soil, where a class of 
intermediate proprietors does not exist in the native institutions of the country, 
would be highly inexpedient.” Unfortunately, however, with change of men 
there is too often change of administration. In a dispatch (No. 14 of 9th July 
1862) from the .Secretary of State it was said that “it is most desirable that 
facilities should be given for the gradual growth of a middle class connected 
with the land, without dispossessing the peasant proprietors and occupiers. 
It is believed that among the latter may be found many men of great intelli- 
gence, public spirit, and social influence, although individually in comparative 
poverty. To give to the intelligent, the thrifty and the enterprising the means 
of improving their condition, by opening to them the opportunity of exercising 
these qualities, can be best accomplished by limiting the public demand on 
their lands. When such men acquire property and find themselves in a 
thriving condition, they are certain to be well affected towards the Govern¬ 
ment under which they live. It is on the contentment of the agricultural 
classes, who form the great bulk of the population, that the security of the 
Government mainly depends. If they are prosperous, any casual out-break 
on the part of other classes or bodies of men is much less likely to become an 
element of danger.” Applied to a class of peasant proprietors, these observa¬ 
tions are excellent; hut so far as they can be construed as an approval of 
middlemen, they arc impolitic. 
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toiling millions of the country.^ “ The wretchedness of 
the raiyaty' wrote Mr. Marshman, “ was consummated by 
the system of sub-letting, which often descended to the 
fourth degree. The accumulated demand was extorted 
from the cultivators by every ingenuity of oppression.'' 
Mr. Butter worth Bayley, the Magistrate of Bard wan, 
where the Patnf system originated, said that he had 
met with more than one instance of a village being 
held in portions by six or eight individuals as a dar-dar- 
dar-patnf taluky and he pointed out the oppression and 
exaction caused by the practice. “ The sub-letting system," 
wrote Mr, Dampier, the Superintendent of Police for 
Bengal, in 1843, which relieves the zemindars from all 
connection with their estates or raiyatSs and places these 
in the hand of middlemen and speculators, is striking its 
roots all over the country, and is grinding down the poorer 
classes to a bare subsistence, if it leaves them that." 
Some fifteen years later, Mr. Sconce, a Member of the 
Legislative Council, and a gentleman of great experience 
in Bengal, wrote as follows :—“ The bane of the landed in¬ 
terest in India, that is, of all those who are primarily 
interested in the land, the landholders on the one hand, 
and the actual cultivators on the other, is the creation of 
sub-tenures for the benefit of those, who seek to lease rents, 
not lands; who speculate upon the opportunity they may 
be enabled to command of realizing extortionate rents ; 
and who, being neither landlord nor cultivators, are per¬ 
mitted to absorb such an amount of the profits of the 
land as is calculated to paralyze the efificient operations of 
those, with whose prosperity the prosperity of the entire 
country is most nearly identified."^' 

^ In 1811, the zemindar’s interest sold for 28 years’ purchase—see para. 92 
of the I'Jirectors’ Letter of the 6th January 1815, I Rcvmtte Selections, 
pp. 285—286. This fact is pregnant to show what large profits were extracted 
from the raiyats. 

* The term ‘ dar ’ means ‘ under. ’ 

® For further discussion of the subject and further evidence of this mischief, 
as to the existence of which there can be no doubt, see The Calcutta Review, 
Vols. LI and LIX. 
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CHAPTER XXIV. 

Landholding, and the Relation of Landlord and Tenant in 

India—Acquisition and First Administration of Benares^ 

and of the Ceded and Conquered Provinces. 

§ 343. Before I proceed further with the history of the 
land-laws in the Lower Provinces of Bengal, it will be useful 
and important to give some account of the acquisition 
of the other provinces of the same Presidency, and of 
the policy pursued in dealing with the similar questions 
which arose in the course of their administration. After 
the battle of Buxar^ and the defeat of Shujah-ud-Daulah, 
Nawab of Oudh, the Emperor ceded to the Company 
Ghazipur and Benares or the zemindari of Rajah Bui want 
Singh (29th December 1764). The Directors having, 
however, condemned this transaction, these districts and 
the rest of his territory were in 1765 restored to the 
Nawab of Oudh with the exception of Corah and Alla¬ 
habad, which were left in the Emperor’s possession.^ 
The Emperor Shah Alam now resided several years at 
Allahabad ; but, being desirous to mount the throne at 
Delhi, he put himself into the hands of the Marattas, 
who were gradually recovering from their defeat at Pani- 
pat. On the 2Sth December 1771, they conducted him 
into Delhi with great ostensible pomp, but afterwards kept 
him in their hands as a mere puppet. In 1773 they 
extorted from him a grant of Corah and Allahabad, but, 


' See ante^ page 456. 

® See Articles 4 and 7 of the Treaty of the i6th August i^ 6 ^—Aitchinson's 
Treaties^ vol. II, pp. 77 , 78. The Nawab of Oudh is usually known as 
the Nawah Vizier^ Shah Alam having conferred the office of Vizier upon him, 
when he himself assumed the title of Emperor, 
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the Emperor’s representative having refused to surrender 
these districts and having appealed to the English, it 
was held that the grant to the Marattas was contrary 
to the Treaty of 1765, by which they were given to the 
Emperor for the support of his own dignity ; that by 
such grant he had ‘'forfeited his right to the said dis¬ 
tricts/' and that they had “ reverted to the Company 
from whom he received them/’ They were therefore 
sold for fifty lakhs of rupees to the Nawab of Oudh on 
the ytli September 1773. The Emperor being now in 
the hands of the Marattas possessed no real power ; the 
payment of the twenty-six lakhs of rupees reserved in 
the grant of the D/wdniwas stopped; and the Nawab 
/rtr^e 0/Yi2;ier was the de fc^to sovereign of Oudh and a con- 
siderable portion of territory in Northern India. In 1768 
a treaty was concluded between the English Company 
and the Subahddr of Bengal, Bahdr and Orissa on the 
one part, and the Nawab Slmja-ud-Daulah, Vizier of 
the Empire, on the other part, to the effect that the 
latter should restrict his army to 35,000 men. In 1775 
Shuja-ud-Daulah died, and was succeeded by his son 
Asaf-iid-Daulah^ with whom a new treaty^ was con¬ 
cluded on the 2ist May 1775. It was now stipulated 
that the payment made for the services of British troops 
should be’ raised to Rs, 260,000 a month for each brigade, 
and that'' all the districts dependent on the Raja Cheit 
Singh together with the land and water duties and the 
sovereignty of the said districts in perpetuity ” should be 
given up to the English Company. The territories so 
ceded were Sarkar^ Benares, Sarkar Chuinah, Sarkar 
Ghazipur, Saktessgar, the districts of Juanpur, Bijehpore 


® It may be observed that the Stibakddr of Bengal, Bahar, and Orissa was 
no party to this treaty. He had been relieved of the performance of the duties 
of the Nizaraat, his political importance was gone, and he had now really 
become a pensioner of the Company. Mr. Harington (Analysis, vol. I, p. 4) 
puts the change even earlier and dates it from 1765. 

* Sarkar--' the Government,’ ‘ the State,’ is sometimes used to designate 
a subdivision of a Suhah^ containing several parganas, a province. 
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Jeride, Shaay Abad, Tappa, &c, and the mint and 
Kotwali of Benares.”^ In 1781 the Nawab Vizier having Ccmon of 
got into great pecuniary difficulties about the payment 
of the large sums required for the English troops, relief 
was given to him by a new treaty, under the terms of 
which all the troops were to be withdrawn except a 
single brigade and one additional regiment. Owing how¬ 
ever to the weakness of the Nawab’s Government, it 
was found unsafe to withdraw the troops, and in 1786 a 
further arrangement was made, by which the Nawab 
was to make an annual payment of fifty lakhs in satis¬ 
faction of all claims. The pecuniary difficulties of the 
Nawab still however continued, owing to his incapability 
and the mismanagement of his finances. 

§ 344- *797 Asaf-ud-Daulah died, and was succeeded 

by Mirm Aiiy whose illegitimacy having been proved, 

Sadat All, the brother of the deceased Nawab and the 
eldest surviving son of Shuja-ud-Daulah, became Nawab 
Vizieri (21st January 1798). A new treaty was concluded 
with him on the 21st February 1798, by which it was 
agreed that the annual subsidy to the English for the 
military defence of his territories should be increased 
to seventy-six lakhs, and the English forces maintained 
in the country of Oudh for its defence should never 
consist of less than ten thousand men. The fort of 
Allahabad was also placed in the hands of the English, 
and the new Nawab engaged to be guided by the advice Pronincp.s 
of the Company's Government in making such reductions 
as would enable him to meet his liabilities under this Vizier. 


This treaty was negotiated under the auspices of Mr. Francis and the 
other Members of Council appointed under The Rcgtaatin^ Act of 1772, 
who had arrived in Calcutta on the 19th October 1774. Francis had con* 
demned Warren Hastings for letting the Company’s troops out to hire, but he 
himself continued the practice, 

® Mr., then Sir John, Shore was himself on the spot, and though threatened 
with considerable danger by Mirza Ali and his party, carried out the necessary 
steps for his removal with temper, ability, and firmness. 
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treaty. Difficulties however ensued, the subsidy was not 
regularly paid, and it was at last in 1799 proposed to 
the Nawab Vizier that he should cede a certain portion 
of his territory as a substitute and provision for the 
money payment. After a display of considerable reluc¬ 
tance on his part, a treaty was at length concluded on 
the lOth November 1801, by which he ceded to the Hon¬ 
orable the East India Company in perpetual sovereignty 
those territories in the Doab, which were afterwards 
(by section 2 of Regulation II of 1803) divided into seven 
zillahs or districts,—namely, Moradabad, Bareilly, Etawah, 
Furruckabad, Cawnpore, Allahabad, and Goruckpore. In 
return for this cession of territory, the East India Com¬ 
pany engaged to defend the territories which remained 
to His Excellency the Vizier against all foreign and 
domestic enemies and to guarantee to him, his heiis and 
successors, the possession of the territories so remaining 
together with the exercise of his and their authority 
within the said dominions.'* The Nawab Vizier further 
engaged to reform his internal administration, to advise 
with the British Government and to conform to its counsels 
in affairs connected with the ordinary Government of his 
dominions and with the usual exercise of His Excellency’s 
established authority.” A Resident w’as to be stationed 
at Lucknow, and through him the advice of the British 
Government was ordinarily given ; though on important 
occasions the Governor-General might make a direct 
communication in person or by letter.® Three members 

* See the Treaty— Aitchisotis Treaties, vol. II, p. 121 ! and the subse¬ 
quent Memorandum, p. 127, idem. 

* This was a treaty of unequal alliance, involving guarantee, protection, 
and a right of interference in the internal administration of the Nawab 
Vizier's dominions, which thus became what Western International Lawyers 
would call a semi-sovereign State (see Wheaton’s Elements of International 
Law p 45). It will be useful to give here a brief account of subsequent 
deali’ngs with the family of the Nawab Vizier of Oudh. In 1812 a treaty was 
concluded with Nawab Sadat Ali, which provided for the aajustment ot the 
boundary line between the British territories and Oudh, as the course of the 
rivers which formed the original boundary changed from time to tim^ Sadat 
Ali Khan died on the I lib July 1814, and was succeeded by his son Ghaz,i-utl- 
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Civil Service were appointed to be a Board of Com- 
missioners for the administration and settlement of the 


dill ileider, with whom all previous treaties were continued. In 1814 Lord 
Moira (afterwards Marquis of Hastings) was at Cawnpore in order to he 
near the scene of the Nepal war. Differences had arisen about the extent of 
interference exercised in the internal administration by the Resident; and 
the Kawab Vizier, having sought a personal interview with the Governor- 
Geneial in order to their adjustment, was so gratified with the courtesy with 
which he was treated hy Lord JMoira that he offered him a present of a crore 
(ten millions or ope hundred lakhs) of rupees (^1,000,000). The present 
was of course declined, but Rs. 1,08,50,000 was taken as a loan bearing six 
per cent, interest, which was to be devoted to the payment of certain stipends 
guaranteed by the British Government, the principal of these stipends, as 
they lapsed, being repayable to the Nawab. A second loan of a similar 
amount and at similar interest was taken in March 1815 to meet the continued 
expenses of the Nepal war, at the conclusion of which this amount was paid 
off by ceding to the Nawab that portion of the territory conquered from the 
Gurkhas, which lies between the river Gograh and the district of Goruckpur. 
At the same time (ist May 1816) the Pargana of Nawabgunj in the district of 
Goruckpur was given in exchange for the Pargana of Handia lying between 
the British districts Jaunpur, Mirzapur, and Allahabad. In 1819 the Vizier 
formally renounced his dependence upon the titular Emperor of Delhi, and 
with the recognition of the British Government assumed the title of King of 
Oudh. Ghazi-ud-din Pleider died in 1827, and was succeeded by his son 
Nasir-ud-din Heider, who died in 1837, and was succeeded by his uncle 
Mahomed Ali Shah. The last mentioned King died in 1842 and was succeed¬ 
ed by his son Amzad Ali Shah, who was in 1847 succeeded by his son Wajid 
Ali Shah. The conditions of the treaty of 1801, which empowered the British 
Government to interfere in the internal administration, had always proved a 
source of difficulty, more especially as the Nawab Vizier of that time 6r his 
successor had never effectually carried out the sixth article of that treaty hy 
which His Excellency engaged that he would establish in his dominions 
“ such a system of administration to be carried into effect by his own officers 
as shall be conducive to the prosperity of his subjects and be calculated to 
secure the lives and property of the inhabitants.” As the beneficial results 
of good administration gradually showed themselves in the neighbouring 
territories subject to British rule, the mal-administratioii of Oudh and its 
effects became more conspicuous, and forced themselves on the notice of the 
Paramount Power, with whom the above stipulation had been entered into 
and upon whom therefore devolved the duty of seeing it carried into opera¬ 
tion—-a duty towards the people of the county, which lay at the very 
foundation of the principles upon which the treaty of i8oi rested. Repeated 
admonitions and warnings having proved wholly infructuous, the British 
Government at last resolved to assume the administration of the country. 
The King, Wajid Ali Shah, having refused to sign a new treaty which was 
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ceded territory; and Henry Wellesley, brother ot the 
Governor-General, was nominated President of the Board 
and Lieuteuant-Governor of the new provinces. 

§ 345. Scvaji, the founder of the IMaratta power, was 
born in 1627, and was the grandson of Mallaji Bhonslay, 
a captain of horse in the service of the king of Ahameci- 
nagar. Having made himself master of his father’s Jagfr 
of Puna, he commenced a sort of guerrilla warfare upon 
his neighbours and rapidly extended his authority and his 
territory, until at the age of thirty-five he was in posses¬ 
sion of the whole coast of the Concan from Callian to Goa. 
Pie then attacked the Mogul dominions; and Shai.sta 
Khan, afterwards sAbahddr of Bengal, was sent to repel 
him. Notwithstanding the plunder of Surat and Barcelore, 
he was unable to resist the overwhelming forces which 
Aurangzib sent against him, and he submitted and entered 
into the service of the Eimperor. Considering himself 
insulted by his treatment at Court, he eluded the vigilance 
that would have detained him, and returned to consolidate 
his dominions and renew his ravage.s. On the 6th Junt 
1674 he assumed the insignia of Royalty. He died on 
the 5th April 1680, greatly to the satisfaction of Aurangzib, 
who then, bringing his whole power to bear against the 
Marattas, wrested from them most of Sevaji’s conquests, 
and taking his son Sambaji pri.soner put him to a cruel 
death. Saho or Sahaji, Sarabaji’s son, was detained in 
captivity during Aurangzib’s lifetime. After the Emperor’s 
death he obtained his release ; and, returning to the 
Deccan, notwithstanding the opposition of his cousin 
Sevaji and his aunt Tara Bai, recovered his rights through 
the ability and exertions of Balaji Wiswanat, his Minister 
or Peishwa, who \vas originally the hereditary accountant 
of a village in the Concan. Balaji subsequently became 


proposed to him, the government of the country was taken over by the 
British absolutely and for ever in February 1856. A provision of twelve 
lakhs a year was made for Wajid Ali Shah, who is allowed to retipin the title 
of King during his lifetime. 
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^1 head of the Marattas, while Sahaji settled down 
to a life of ease at Sattara, of which place his descendants 
became the Rajas. Balaji Wiswanat died in October 
1720, and Avas succeeded by his son Baji Rao, the office of 
Peishwa now becoming hereditary in his family. He 
concluded the first treaty with the English in 1739. about 
a year before his death. It related to commercial matters 
chiefly. He was succeeded by his son Balaji Rao, usually 
known as the Nana Saheb, with whom the English en¬ 
tered into an agreement in 1755 to unite their forces for 
the purpose of attacking the pirate Angria or Tulajf. This 
expedition proved completely successful in 1756 under 
the command of Admiral Watson and Clive, Gheriah, the 
stronghold of the pirate, having been taken and plundered- 
Sahaji, before his death, which occurred in 1749. executed 
a deed by which he transferred all power to.the Peishwa 
on condition that the royal title and dignity should be 
maintained in the house of Sevaji. Balaji Rao became 
thus the acknowledged head of the Marattas, who were 
now at the zenith of their power. That power was how¬ 
ever broken at the battle of Panipat on the 6th January 
1761, and Balaji, who never recovered the shock of this 
disaster, died soon after. He was succeeded by his son 
Madhu Rao, a minor. Raghoba, Balaji’s brother, acted 
as regent during the minority, and, after Madhu’s death 
in 1772, and the murder of Narain Rao, his brother 
and successor, usurped the office of Peishwa. He was at 
fir-st assi-sted by the Engli.sh. to whom he offered to cede 
Bassein, the island of Salsette and other islands on the 
Bombay coast; but the Supreme Government at Calcutta 
disapproved of this arrangement, and on the 1st March 
1776, through their special agent Colonel Upton, conclud¬ 
ed the treaty of Piirandah,® which acknowledged the party 


' • This treaty ceded the City and Pargana of Broach and territory m the 
vicinity yielding three lakhs. The 13th article declared thatthe rWA of 

Bengal and its dependencies had been for time out of mmd part of thejagfr 

of Bhonslay, and could not therefore be withdrawn ; but that, If he or his 
descendants created disturbances by claiming it, the Marattas would not 
assist him. 
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who opposed Raghoba, and wished to set up as Peishwa 
Madho Rao Narain, the posthumous son of the murdered 
Narain Rao. The terms of -this treaty having been 
evaded, the English resolved to assist Raghoba, and made 
a new treaty with him on the 24th November 177^* The 
English troops were defeated, and the disgraceful con¬ 
vention of Wargaum was the result. This Company’s 
’ Government would not admit the validity of this conven¬ 
tion. Further hostilities and negotiations ensued ; and at 
last the treaty of Salbye was concluded, and ratified at 
Fort William on the 6th June 1782. This treaty provided 
amongst other things that the territories conquered from 
the Peishwa after the treaty of Piirandah should be res¬ 
tored, and that Salsette and three other islands as well as 
the city of Broach should remain in the hands of the 
English, Madhu Rao died on the 27th October 1795 ; 
and, after much dispute as to the succession, Bajf Rao, 
the son of Raghoba, became Peishwa, chiefly through the 
support of Daulat Rao Sindia. 

§ 346. War soon after broke out between Sindia and FIol- 
kar in 1801, which resulted in the defeat of the combined 
forces of Sindia and the Peishwa at the battle of Piina on 
the 25 th October 1802. Baji Rao, forced to fly from 
Puna to escape falling into the hands of Holkar, now 
made an urgent application to the British for assistance. 
The result of this application was the celebrated treaty 
ofBassein, dated the 31st December 1802, by which it 
was stipulated that the British Government should never 
permit any power or state whatever to commit with 
impunity any act of unprovoked hostility or aggression 
against the rights and territories of the Peishwa, but should 
at all times maintain and defend the same; and that 
the Honorable East India Company should furnish a 
permanent subsidiary force of not less than six thousand 
regular native infantry, with the usual proportion of field 
pieces and European artillerymen “ with a view to fulfil 
this treaty of general defence and protection.” For the 
payment of the expense of this force, the Peishwa assigned 
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and ceded in perpetuity certain territories detailed in a 
schedule annexed to the treaty, yielding an annual reve¬ 
nue of twenty-six lakhs of rupees. By a supplementary 
treaty, dated the i6th December 1803, part of the territory 
so ceded was exchanged for territory in the Province of 
Bundlekund, yielding an annual revenue of Rs. 36,16,000, 
to be taken “ from those quarters of the province most 
contiguous to the British possessions, and in every respect 
most convenient for the British Government. The terri¬ 
tory selected and ceded in full sovereignty under this 
supplemental treaty was formed into the British Zillah 
or District of Bundlekund. The territories ceded nearly 
at the same time by Daulat Rao Sindia under the pro¬ 
visions of the treaty of Sirjf Anjengaum (the 30th Decem¬ 
ber 1803), and which are designated in the Bengal Re¬ 
gulations as TJte Conquered Provinces situated ivithin 
the Doab and on the right bank of the river Jtiinna'' were 
formed into the British Zillahs or Districts of Panipat, 
Allyghur, northern division of Saharanpur, southern divi¬ 
sion of Saharanpur, and Agra. The territories ceded by 
the Nawab Vizier and by the Peishwa, and those taken 
by right of conquest from Daulat Rao Sindia, are generally 
denominated in the Bengal Regulations “ The Ceded and 
Conq7iered Provinces.” They were subsequently, with some 
additions, formed into the Lieutenant-Governorship of the 
North-Western Provinces.'^ 
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^By the 3 and 4 Will. IV., cap. 85,3. 38 (1S33), it was enacted that the 
territories subject to the Government of the Presidency of Fort William in 
Bengal should be divided into two distinct Presidencies, to be styled the Pre¬ 
sidency of Fort William in Bengal and the Presidency of Agra. I'hese pro¬ 
visions were not, however, carried into effect, and they were suspended by the 
5 and 6 Will. IV, cap. 52 (1S35), which enacted that, during their suspension, 
the Governor-General in Council might appoint a Lieutenant-Governor of 
the North-Western Provinces, and from time to time declare and limit the 
extent of the territories to be placed under, and the extent of the authority 
to be exercised by, such Lieutenant-Governor. A Lieutenant-Governor was 
appointed under these provisions, which were continued by the 16 and 17 
Viet., cap. 95, s. 15 {1853). The i6th section of this last-mentioned 
Statute authorized the appointment of a Lieutenant-Governor of such part of 
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§ 347. The Bhonslay family, who ruled Berar with its 
capital Nagpur, were another branch of the great Maratta 
confederacy. The founder of the house is said to have 
been Parsaji, a private horseman, who rose to power under 
Sahaji, and was entrusted with the collection in Berar of 
the ckanth, or one-fourth part of the revenue, exacted by 
the Marattas as the price of forbearing to ravage the coun¬ 
try. He was succeeded by his son Ragaji, who extended 
his authority from the Nerbudda to the Godavery, and from 
tlie Adjuntah Hills to the sea. Having terrified the 
Peishwa by a march towards Piina, he was bought off by 
a Jag/r of the chauth of Bengal and Bahar. Ragaj/ died in 
1755, and was succeeded by his eldest son Janajf, who died 
without issue in i/SS, having adopted his nephew Ragaji, 
a minor, as his successor. Disputes ensued, and Sahajf, 
Janajfs brother, seized and held the Government until 
1775, when he was killed by Madajf, the father of the 
minor Ragajf. Madajf, as regent for the minor, exercised 
the power of the State until his death in 1788, upon which 
Ragajf, then twenty-eight years of age, succeeded. He 
refused the overtures of the English to enter into an alli¬ 
ance for the purpose of reducing the rising power of Sindia; 
and finally, after the treaty of Bassein, joined Sindia in the 
war against the English, and shared Sindia’s defeat. Re¬ 
duced to extremities by the loss of the battle of Argaum, 
and the capture of the fort of Gawilgur, Ragajf sued for 
peace ; and on the 17th December 1803 signed the treaty 
of Deogaum, the terms of which were negotiated by Mr. 
Mountstuart Elphinstone. By this treaty the Province of 
Cuttack, including the port and district of Balasore, and all 
the territory west of the river Wurdah and south of the 

the territories under the Presidency of Fort William in Bengal, as for the 
time being might not be under the Lieutenant-Governor of the North-Western 
Provinces. The Lieutenant-Governor of Bengal is appointed under the 
authority conferred by this section. Under the 3 and 4 Will. IV, cap, 85, 
s. 69, the Governor-General in Council had been authorized, as often as 
the exigencies of the public service required, to appoint a Deputy Gover¬ 
nor of the Presidency of Fort William in Bengal, i,e. of the Presidency as 
constituted by the 38th section above referred to. 
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and Gawilgur Mills were ceded to the Honorable 
nipany in perpetual sovereignty. Ragaji died in 1816, 
and was succeeded by his son Parsaji, under the regency of 
Appa Saheb, his cousin, by whom he was murdered in 
1817. Appa Saheb now became the head of the Nagpur 
State, and joining the Peishwa commenced hostilities by 
an attack on the Residency on the 26th November iSi/' 
He was, however, repulsed ; and, on the 6th Januar}?- i8i8i 
was compelled to sign a provisional agreement, ceding ter- 
ritoiy for the support of a Pritish Contingent Porce, and 
engaging to conduct the government according to the 
advice of the Resident. He had scarcely signed this agree- 
ment, when he commenced fresh intrigues, was in conse¬ 
quence arrested, made his escape, and, after an ineffectual 
attempt to recover Nagpur, died at Jodhpur m 1840. 
After his flight, Ragaji’s daughter’s son, who also took the 
name of Ragaji, was made Raja of Nagpur, on the 26th 
June 1818, the Resident managing the State during his 
minority. On his coming of age in 1S26, a new treaty was 
concluded, by which, admitting that he succeeded by the 
favour of the British Government, he agreed not to enter 
into negotiations with any other State without consulting 
the Briti-sh Government ; he ceded in perpetuity, for the 
support of the British subsidiary force, Mundilla, Jubbul- 
pur, .Seoni, Chauragur, Rewa, Baitul, Miillagi, Sambhalpur 
and Patna with its dependencies ; and bound himself to 
adopt such regulations and ordinances as should be sug¬ 
gested by the British Government through its representa¬ 
tive, for ensuring order, economy and integrity in every de¬ 
partment of the Government. Ragaji died on the nth 

December 1853 without issue or male relations, and with¬ 
out having adopted a son. The succession in the Bhonslay 
family was hereditary in the male line to the exclusion of 
females. The State had been forfeited in 1818 by the hos¬ 
tility of Appa Saheb, and had been declared to belong to 

the British Government by right of conquest. Ihe grant 

to Ragaji was made out of grace and favour: and, on the 
death of the donee without heirs, the territory lapsed to 
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the donor, and being incorporated with the British domi¬ 
nions, was formed into the Chief Commissionership of the 
Central Provinces. 

§ 34S. The acquisition of territorial sov'ereignty in India 
by the Company has been always held to have been made 
on behalf of, and in trust for, the Crown of England.'^ 
At what precise time the Company’s officers in India 
exchanged the character of subjects for that of sovereign, 
and obtained for the Crown the rights of sovereignty, 
is by no means clear. P'or a long time after the first 
acquisition of territory, no such rights were claimed, nor 
any acts of Sovereignty exercised. But though the pre¬ 
cise date of the acquisition of sovereignty cannot be exactly 
fixed—doubtless because it was effected by a gradual 
change, not by any single occurrence happening on a par¬ 
ticular date—there can be no doubt that at the beginning 
of 1806 the sovereignty of the Bengal Presidency had been 
acquired ; and the British power had become paramou;it 
in India. The Emperor of Dehli, deprived of sight by a 
ruthless marauder (Gltolam Kadir, 1788), and then detain¬ 
ed for many years a helpless captive in the hands of the 
Marattas, had gladly thrown himself on the protection of 
the British, when he was released by Lord Lake after tlie 
brittle of Dehli* * (15th September 1803). The Nawab 
Vizier of Oudh had, by the treaty of the loth November 

^ Thi-s proposition was advanced on the occasion of every discussion as to 
the renewal of the Company's privileges. The Statute 53 Geo. III., cap. 

*55j 95> declared the undoubied sovereignty of the Crown over the territorial 

acquisition.s of the East India Company. The 16 and 17 Viet., cap. 95, s. i, 
jirovided that the territories then in the possession and under the government 
of the Company .should continue under such Government in trust for Her 
Majesty, her heirs and successors, until Parliament should otherwise provide. 

® The twenty’-six lakhs reserved in the grant of the Diwanl were withdrawn 
when he put himself in the hands of the Marattas. This was done by the. 
authority of the Directors (.see their letter of nth November 1768), After 
the battle of Dehli, he was allowed a pension of Rs. 60,000, afterwards 
iucrea.sed to Rs. 100,000 a month. Shah Alam died in 1806, and was suc¬ 
ceeded by Akbar Shah, who died in 1837, and was succeeded by Bahadur 
Shah, wlin joined the mutineers in i857» and was in consequence bani.shed 
to Rangoon. 
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1801, ceded to the Company a large portion of his territorj” 
in perpetual sovereignty, and had agreed to govern the n,it 
rest under the advice and in conformity with the counsel 
of the British Government. The Treaty of Bassein con- qnirecl hpfo 7 ^e 
eluded on the 31st December 1802 with the Peishwa, to- ' 806 . 
gether with the Supplementary Treaty of the i6th Decem¬ 
ber 1803, had acknowledged the .supremacy of the British 
Power and recognized a similar treaty concluded with the 
Guikwar on the 29th July 1802. The Treaties of Deogaiun 
with the Raja of Berar (17th December 1803), of Sirj( 
Anjengaum with Sindia (30th December i8o3)> ^od of the 
banks of the Beas with Holkar (14th December 1805) had 
been dictated by the authority of conquest. Seringapatam 
and with it the power of Tippu Sultan had fallen in South¬ 
ern India. Of all the States that had from time to time 
enjoyed a brief superiority, none any longer ventured to 
contest the supremacy with the British Power, which had 
by cession and conquest acquired a large territory, and by 
its strength and the superiority of its arms had raised it¬ 
self to the position of the Paramount Power in India. 

§ 349. From the account just given it will appear that 
the territories comprised in the North-Western Provinces 
were acquired, some forty years after the grant of the 
Dfwdni and about twelve years after the Permanent Set¬ 
tlement had been proclaimed in Bengal, Bahar and Orissa. 

The first result of inquiries made in order to the .settle¬ 
ment of the newly acquired Provinces was to create an 
impression that a mistake had been committed in 1793, 
and that the Government had then acted prematurely and 
upon insufficient information. Subsequent experience still 
further confirmed this impression : and the Court of Di¬ 


rectors therefore resolved not to act without the fullest 

information in settling the revenue of the Ceded and Con- 

quered Provinces. In the Proclamation of the 14th Jul>' umanltfL 

1802, addressed by Lord Wellesley to the semmdars, Settlement of 

tabikdars and other proprietors of the Ceded Provinces, 

it was notified that after the expiry of ten years, a perma- ed Provinces. 

nent settlement would be concluded for such lands as 



wo?dd be in a sufficiently improved state of cultivation to 
warrant the measure} A similar proclamation was in July 
1805 addressed to the zemindars^ independent tahikdars, 
and other actual proprietors of land in the Conquered 
Provinces and Bundlekund.^ In 1807 it was further noti¬ 
fied to the above classes in all the above-mentioned pro¬ 
vinces that the revenue which would be assessed during 
the last year of the settlement immediately ensuing the 
then existing settlement would remain fixed for ever, if 
the arrangement received the sanction of the Court of 
Directors.^ This more extensive promise was not however 
approved by the Directors,'^ and it was accordingly 
again notified*'"^ that such promise was rescinded, and 
that at the end of the ten years, a permanent settlement 
would be concluded, in the terms of the first proclamation, 
for such lands only as would be in a sufficiently improved 
state of cultivation to warrant the measure. It was further 
declared that it would be the duty of the Board of Com¬ 
missioners to ascertain what estates were in a sufficiently 
improved state of cultivation to warrant the conclusion of 
a permanent settlement® 

§ 350. As soon as it was attempted to carry into effect 
a rule limited by such a very indefinite condition, the 
necessity for more exact orders became at once apparent/ 
and the first question asked was—what proportion of 
waste land should operate to exclude from the benefit of a 
permanent settlement ? This question wa.s then answered 

* During this period of ten years, there were two triennial and one quar- 
tennial settlement at an amount of revenue increased for the period of each 
settlement—See section 29, Keg. XXV of 1803. 

See Keg. rX of 1805. 

“ Sec .section 5, Reg. X of 1807. 

‘‘ See paras. 44 to 47 of the Dispatch of the Vjth D'ebruary 1810. 

® See sections 2 and 3, Reg. IX of 1812, for the Ceded Provinces; and 
sections 2 and 3, Reg. X of 1812, for the Conquered Provinces and Bundle- 
kiind ; ap.d§ 19 of Mr. Plolt Mackenzie’s Minute. 

® Section 4 of Reg. IX of 1812 and section 4 of Reg. X of iSt2. 

It will be seen hereafter that tliis necessity for more definite instructions 
increased with additional information, and that, so recently as 1871, the 
whole question had to be referred to the Home Government. 
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by adopting a scale varying from one-third to one-fourth 
of waste. The Court of Directors ordered® that the settle¬ 
ment of no district was to be declared permanent until 
the whole of the proceedings had been submitted to and 
approved by them. In order to allow time for the collec¬ 
tion, transmission, consideration, and return of the requisite 
information, it was directed that a further temporar}^ settle¬ 
ment should be made for a period of five years.^ The 
first district, in which operations were commenced, was 
Cav/nporc ; and the result was, that the Board of Com¬ 
missioners entertained such doubts as to the accuracy of 
the materials on which the settlement had to be formed, 
that the Board and the Government and the Court of 
Directors were agreed not to confirm the settlement in 
perpetuity, but to leave it open to revision after the 
resources of the country had been better ascertained and 
individual rights established} A similar determination was 
formed with respect to Bareilly and Shahjahanpore, to 
which districts operations were next extended. As inquiry 
progressed further, it became more and more evident how 
little reliance was to be placed on arguments drawn from 
the experience of Bengal, how complicated was the pro¬ 
blem to be solved, and how great danger lay in preci¬ 
pitancy. Having thus given a brief outline of the course 
taken in dealing with the settlement of the Ceded and 
Conquered Provinces,^ I shall now give some account of the 
Province of Benares; and then proceed to a more detailed 
history of the settlement proceedings in the former Pro¬ 
vinces and of the steps taken in order to avoid the errors 
committed in Bengal. 

§ 351* The Province of Benares M^as, as we have seen, 
finally vested in the Company in 1775, ten years after 
the acquisition of Bengal, Bahar, and Orissa. A sanad 
and patta were granted to Raja Cheit Singh on the 15th 
April 1776, by which his former rights were confirmed to 


** jDii'piitch of 1st February i8ii. ® Dispatch of 2 'jth November i8ir. 

’ ParaK. 49 ct seg. of General Letin‘ of 2 %ih April 1817. 


Rest l ie. thna 
and 

Horn for 
Permanent 
Sedlement of 
the Cedfui 
and Conquer^ 
ed Provinces, 




‘ misr/fj. 




636 Landholding, and the Relation of Landlo 7 ‘d 

him on condition of his paying an annual tribute of 
Setihment of 22,66,1^0 sicca rupees at Benares, or 22,21,745, if paid at 
Benares. Calcutta. When Cheit Singh, unable or unwilling to pay 
the fine of fifty lakhs imposed on him by Mr. Hastings, 
was expelled in 1781, a patta was granted to his successor. 
Raja Mehipnarain, by which the zemindari was confirmed 
to him at an annual jama of 4,000,000 Benares sicca rupees 
exclusive of jagtrs and pensions. Up to I 79 b l^^e Resident 
stationed with the Raja had not interfered m the internal 
management of i\\e ziemindari; but, as Mehipnarain’s age 
disqualified him for personal superintendence, the adminis¬ 
tration of the revenue came now to a certain extent under 
the control of the Resident. In 1787, in order to correct 
abuses, this officer was entrusted with fuller control over 
the collections and settlement. Finally on the 27th 
October 1794, an agreement was entered into between the 
Raja Mehipnarain and the Resident Mr. Duncan on the 
part of the Company, by which the system established in 
the Provinces of Bengal, Bahdr and Orissa in 1793 was to 
be introduced into the Province of Benares ; and this was 
effected by Regulation I of 1795, which contains the con¬ 
ditions of the Permanent Settlement for this Province.^ 

§ 352. The Ceded and Conquered Provinces were at 
first termed The Upper Provinces by way of distinction from 
The Lower Provinces of Bengal, Bahar and Orissa, and the 
FtV.v/. 4 r/mtw-Province of Benares. An account has al- 
Jed ready been given of the territories which constituted these 
Froviuces. provinces and of the time and manner of their acquisition. 

The territory ceded by the Nawab Vizier in November 
1801 was placed under a Lieutenant-Governor (the Hon’ble 
Henry Wellesley) and a Board of Commissioners, who 
were entrusted with the settlement of the revenue and the 
formation of a temporary scheme of internal administra¬ 
tion, until sufficient information could be acquired to form 


^ In section 2 of this Regulation and in Regulation II of 1795 will be 
found an account of what was done in the way of settlement, &c., in the 
Province of Benares before the assessment was fixed in^perpetuitv. 
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basis of a more permanent system. The Company’s 
servants stationed in the districts exercised the united 
powers of Magistrates, Collectors and Judges ; and, in 
addition to these duties, endeavoured to collect detailed 
information concerning the country placed under their 
authority. The Commissioners discharged the functions of 
Judges of Appeal and Circuit, and also assisted the Lieute¬ 
nant-Governor and the Governor-General in Council in 
preparing Regulations adapted to the condition and re¬ 
quirements of the new provinces. This plan of adminis¬ 
tration continued until the beginning of 1803, when a 
settlement of the land revenue having been concluded for 
a term of three years, the Lieutenant-Governor resigned 
his office and the provisional Board was dissolved. 

§ 353. The system introduced into the Lower Provinces 
by Lord Cornwallis in 1793 had at first been made the sub¬ 
ject of the highest commendation, before experience had 
disclosed those defects which have since been brought to 
light. It was therefore in the first instance decided to intro¬ 
duce this system into the Ceded Provinces with such modi¬ 
fications as the information collected in the short space of a 
year and a few months showed to be advisable. Accordingly, 
on the 24th March 1803, a set of Regulations was passed Bo.ngnl 
for the Provinces Ceded by the Nawab Vizier, which con- at 
sisted of the Regulations already passed for Bengal, 
and Orissa with slight alterations and additions,^ and which the Ceded 


incorporated and confirmed^ a proclamation issued by the 
Lieutenant-Governor and the Board of Commissioners on 
the 14th July 1802. This proclamation had notified to the 
zemindars, talukdars and others concerned, that, at the 
commencement of the Fasli year 1210, a settlement would 
be concluded for a period of three years ; that, at the 
expiry of this period, a second settlement would be made 
for a like term at a jama formed by adding to the jama 


Provinces, 


* A glance over the Titles of the Regulations of 1803 will show the general 
similitude between the two sets of Regulations. 

^ See section 29 of Regulation XXV of 1803 and section 53 of Regulation 
XXVII of 1803. 
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of the first settlement tvv'o-thirds of the difference between 
such jama and the actual yearly produce of the land at the 
time of the expiry of the first settlemeet f that, at the 
end of these two triennial periods, a further settlement 
would be formed for four years at a jama formed by 
adding to the jama of the second period three-fourths of 
the net increase of revenue during any one year of that 
period ; that, at the close of the ten years comprised in 
these three periods, a Permanent Settlement would be 
concluded for such lands, as should be in a sufficiently im¬ 
proved state of cultivation to warrant the measure, on such 
Promise of a terms as Government might deem fair and equitable. The 
promise thus held out of a Permanent Settlement to be 
concluded at the expiry of an experimental period of 
equal length with that previously adapted for Bengal, 
Bahdr and Orissa was made without any reservation as to 
the subsequent approval of the Court of Directors. 

§ 354. The Regulations made for the Ceded Provinces 
were in 1804-1805® extended to the Conquered Provinces 
and to the territory in Bundlekund ceded by the Peishwa; 
and a plan of settlement precisely similar was notified in a 
proclamation contained in Regulation IX of 1805 passed 
on the nth July of that year. The oversight in promising 
a Permanent Settlement without reference to the Court of 
Directors was corrected by section 5, Regulation X of 
1807, t>y which proprietors were informed that the jama 
assessed on their estates in the last year of the settlement 
immediately ensuing the then exi-sting settlement would 
remain fixed for ever, if they were willing to engage for 
the payment of the public revenue on those terms, and if 
the arrangement received the sanction of the Plonorable 
the Court of Directors. This sanction was however with¬ 
held, as, before the time came from which the settlement 


Same system 
and same 
proynise 
extended to 
the C'onqaer- 
ed Prooiuccs. 


^ In consequence of a severe clroiijjht which prevailed in the Fasli year 
i8ii, this increase of assessment was not exacted—See sections i and 2 of 
Regulation V of 1805. 

® See the Regulations of these years, more especially Regulation VIII of 
1805. 
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was to become permanent, the very strongfcst reasons 
had arisen for doubting the expediency of settling the 
revenue in perpetuity in the then condition of the country 
and upon the information then available. When the second 
of the triennial periods was drawing to a close, and it be¬ 
came necessary to arrange for the quartennial settlement 
of the provinces ceded by the Nawab Vizier, it was naturally 
considered to be a matter of the first importance that this 
settlement, which was intended to be perpetual, should be 
made upon the most accurate and reliable materials. The 
Board of Revenue at Calcutta, who had charge of the Reve¬ 
nue Administration of the Upper Provinces from the disso¬ 
lution of Mr. Wellesley’s Government, was too remote to 
exercise an efficient control and superintendence. It was 
therefore resolved to create a Special Commission for the 
settlement of these provinces ; and two Commissioners, one 
a Member of the Board of Revenue and the other a Civil 
Servant of experience,' were accordingly appointed and vest¬ 
ed with all the duties, powers and authority previously exer- 
cised by the Board of Revenue.^ The primary object of 
this Board of Commissioners was the superintendence 
the quartennial settlement of the provinces ceded by the 
Niiwab Vizier, and of the second triennial settlement of 
the Conquered Provinces and Bundlekiind ; and it w'as at 
first intended that the Commission should cease to exist 
as soon as this work was completed. In less than two 
years after, the Board of Commissioners in the Upper 
Provinces was however declared to be permanent by Regu¬ 
lation I of 1809, 3.nd was further vested with the adminis¬ 
tration of the land revenue in the Province of Benares. 

§ 35 S- The Commissioners, after being engaged about 
a year in collecting information, submitted a report dated 
the 13th April 1808, in which, having dwelt upon the 
large quantity of arable land (one-fourth) still uncultivated, 


Board of 


’ The Commissioners appointed were ]\Ie.ssrs. Co.x and Tucker. 

® Sections i to 4 of Regulation X of 1807. A Secretary, an Accountant 
and a competenl staff of native officers were attached to the Board, 





640 LandkoIdi?ig\ and the Relation of Landlord 


§L 


r om inis- 
siowrs re* * 
port ogainsl 
an irnniediale 
Pf'rmanent 
Settlement. 


Court of 
Directors 
takes the 
same view. 


Grant of 
a Permanent 
Seillement to 
depend upon 
state of culti- 
vation. 


the insufficient knowledge of the then state of the country 
or of its means of future improvement, the sparseness of 
the population, the want of capital necessary in order to 
make improvements, the absence of commerce, the illegal 
alienations of revenue-paying lands, the numerous disputes 
as to proprietary rights, the small acquaintance of the people 
with the English system, and other facts, they submitted it 
as their deliberate and unqualified opinion that a Perma¬ 
nent Settlement of the Ceded and Conquered Provinces 
was at that moment unseasonable. The Court of Directors 
being made aware of this report (to the recommendations 
contained in which the Indian Government were wholly 
opposed) informed the Governor-General in their final 
dispatch^ upon the subject, that they had come to the 
conclusion that a perpetual settlement of these provinces 
would then be premature, as being likely to result in a 
large ultimate sacrifice of revenue. Whether such a 
measure would be eligible at a future period, and if so, 
with what modifications, were questions which they left for 
future discussion. At the same time they directed that 
no settlement should be made for a longer period than five 
years. Upon receipt of these instructions, the absolute 
promise of a permanent settlement was rescinded- : but 
the rule that, at the close of the ten years comprised in the 
two triennial and one qiiartennial periods, a permanent 
settlement would be concluded for such lands as might be 
in a sufficiently improved state of cultivation to warrant the 
measure^ on suck terms as Government should deem fair 
and equitable^ was declared to be in full force and effect.^ 


* General Letter of the 27th November 1811. The Commissioners, aware 
of the views of the Indian. Government in favor of an immediate permanent 
settlement, proved the strength of their convictions and the sincerity of their 
opinions by resigning rather than be iri-strumeiits of measures, which their 
judgment founded on local observation could not approve. 

’ As contained in section 5, Regulation X of 1807. 

* By section 2, Regulation IX of 1812, for the Ceded Provinces, and sec¬ 
tion 2, Regulation X of 1812, for the Conquered Provinces and Bundleknnd. 

’ By section 3, Regulation IX of 1812, for the Ceded Provinces, and sec¬ 
tion 3, Regulation X of 1812, for the Conquered Provinces and Bundlehvind. 
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ioard of Commissioners were accordingly required 
to ascertain what estates were in a state of cultivation to 
warrant the conclusion of a permanent settlement, and 
also to submit a report specifying the estates which did 
not appear to be in a sufficiently improved state of cultiva¬ 
tion to admit of the coni^usion of such a settlement 
without a sacrifice of those resources which might thereafter 
be derived from them for the exigencies of Government.* *^ 

In the case of estates of the former class, it was declared 
that a revision would be made of the jama on the principle 
of leaving to the proprietors a net income of ten per cent, 
thereupon, exclusive of charges of collection, and the 
assessment so made would, after approval by the Gover¬ 
nor-General in Council,^ remain fixed for ever. 

§ 356. When the Board of Commissioners proceeded 
to enquire what estates were in a sufficiently advanced 
state of cultivation to warrant the conclusion of a perma¬ 
nent settlement, the fii*st question which had to be deter- ^ 

rained was, what was the precise point of improvement mevt wos to 

w’hich should be accepted as sufficient to warrant the ^ 

‘ ^ Jrermanetit 

measure, and they accordingly applied (4th September, Seiilemeni f 
1812) for specific instructions, suggesting that the scale of 
waste land which should exclude from a permanent settle¬ 
ment ought not to vary more than from one-third to one- 
fourth. This proposition was generally approved. The 
Court of Directors, however, subsequently noticed® that this 
point was not determined in the Regulations and could 
not be determined by any prospective Regulation, that the 

The rale itself is contained, for the former in clause 4, section 29, Regulation 
XXV of 1803, and in clause 2, section 53, Regulation XXVII of 1803 ; and 
for the latter in section Regulation IX of 1805, and in clause 6, section 4, 

Regulation XII of 1805. 

* Sections 4 and 5 of Regulation IX of 1812, and sections 4 and 5 of 
Regulation X of l8l2. 

* This was going beyond the authority given by the Court of Directors, 
who, in their letter of 1st February i8ii, ordered that “ no settlement shall 
be declared permanent till the whole proceedings preparatory to it have been 
submitted to us, and till your resolutions upon these proceedings have received 
sanction and concurrence.’* 

Dispatches of i6th March 1813 and ryth March 1815. 


T 2 
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question was left completely open for the future exercise 
of the discretion of Government, and that “it was for the 
constituted authorities at home, aided by the information 
transmitted from India, to decide whether the land was or 
was not in such a state as to warrant a measure irrevocable 
in its nature and involving so materially not only the 
financial interests of the Government, but the welfare and 
prosperity of those living under its protection.” The 
resolution of the Court of Directors that no settlement 
should become permanent until it had received their sanc¬ 
tion, and their intimated intention of not giving such 
DeU^ in ool- sanction except upon the very fullest information, v/ere an 
leciing the efl'cctual check upon anything like precipitancy on the 
in/brZLn. part of the authorities in India Indeed a considerable 
time was suffered to elapse before any active steps were 
taken to obtain that extended information, which would 
enable the Government of Bengal to submit their propo¬ 
sitions in a complete shape to the Home Authorities, 
This was due in the first place to the difficulty of deciding 
what measures were to be adopted in order to collect the 
required information; and, secondly, to press of work arising 
from the necessity of making a new settlement’ at the 
close of the decennial period, which terminated in the 
Ceded Provinces with the Fash'year 1219 (1811-1812), and 
in the Conquered Provinces and Bundlekund with the Fasli 
year 1222 (1814-1815), 

§ 357. On the expiry of the decennial period in the 
Ceded Provinces, a settlement was made for a period 
of five years, from 1220 to 1224 inclusive (1812-13 to 
1816-1817), and was subsequently continued® for a 
further period of five years, i.e. 1225 to 1229 inclu- 


’ If, as was originally intended by the Indian Government, the settlement 
of the quartennial period had become permanent, no new settlement would 
have been necessary. The orders of the Court of Directors arrived just 
before the expiration of the quartennial period in the Ceded Provinces. On 
its expiration some of the zemindars were left without engagements, it being 
impossible to arrange the terms of a fresh settlement in time. 

® See Regulation XVI of i8i6. 
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sive (1817-18 to 1821-22). Similarly on the expiry of 
the decennial period in the Conquered Provinces and 
Bundlekund, a settlement was made for five years, 1223 to 
1227 (1815-16 to 1820-21), and extended® for a further 
similar period—1228 to 1232 (1820-21 to 1825-26). A 
considerable amount of information had been obtained in 
making these settlements, and during the period of their 
operation the Collectors had acquired a further and most 
valuable knowledge of their districts. No systematic plan 
had, however, been laid down for conducting the operations 
necessary to adjust the questions preliminary to a permanent 
settlement, and at the end of i8r8 almost nothing had been 
done towards fulfilling the promises continually held out for 
thirteen years.^ The Board of Commissioners had express¬ 
ed their doubts as to the accuracy of the materials upon 
which the settlement of Caivopore (1220 to 1224) had been 
made ; and notwithstanding that the land fit for cultivation, 
but uncultivated, was generally less than one-fifth, the 
Government resolved, and the Court of Directors confirmed 
the resolution, that the settlement should not be made 
permanent The same principle was followed with respect 
to Bareilly, Shahjahanpore and other districts. The second 
of the quinquennia] periods of settlement of the Ceded 
Provinces was now drawing to a close, and it became neces¬ 
sary to provide for making a new settlement, as the settle- 


® See Regulation IX of 1S18. 

* The Board of Commissioners in their Report of the 2 ^ih October 1818 
strongly advocated that the benefits of a permanent settlement be no longer 
withheld from the Ceded and Conquered Provinces ; bat they did not suggest 
any tangible mode of obtaining the information which the Court of Directors 
required as preliminary to their sanction. They considered a minute profes¬ 
sional survey not to be feasible, owing to the length of time required for its 
completion, tht ttafa for this conclusion being derived from the performances 
of a Lieutenant Gerard, who bad been appointed surveyor under the Board 
and employed in Deyra Dun. They therefore recommended that the Collectors 
should ascertain cursorily the comparative state of the improvement of the 
villages, and that all villages should be declared permanently assessed, in 
which the Collector, on this cursory survey, should be of opinion that the 
reclaimable land not in cultivation did not bear a greater proportion than 
one-fourth to the cultivated land, 
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ment already made was not to be perpetual in any of th<? 
clistncts. In this state of affairs Mr, Holt Mackenzie, the 
Secretary to the Board of Commissioners, wrote his very 
able Memorandum regarding the past settlements of the 
Ceded aftd Conquered Provinces with heads of a plan for the 
Permanent Settlement of those Provinces which, it was at 
once acknowledged, suggested an apparently practical plan 
of proceeding. Effect was finally given to his suggestions 
by Regulation VII of 1822, which declared the principles 
according to which the settlement of the land revenue in 
the Ceded and Conquered Provinces, including Cuttack, 
Puttaspore and its Dependencies, was to be thereafter 
made.^ In order to allow time for operations under the 
Regulation, the settlements of the Ceded Provinces and 
of Cuttack, which were about to expire, were continued in 
force for a further period of five years and, two years 
afterwards, the settlement of the Conquered Provinces 
and of Bundlekund, which was then on tlie point of expiring, 
was extended for a further similar period.® In 1836 it was 
found necessary to extend the settlement of the Ceded 
Provinces for a further period of five years—to the end 
of 1229(1831-32)—“until a careful revision of the settle¬ 
ment can be completed’'—and this was accordingly done 
by section 2, Regulation II of 1826. 


* Dated ist July 1819. 

* See Title and Preamble. 

^ Clauses I and 2 of section 2, This carried the settlement down to the 
end of 1234 (1826*27). 

* By section 2 of Regulation IX of 1824. 
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CHAPTER XXV. 

Landholding, and the Relation of Landlord and Tenant in 
India—The Zemindars and Raiyats from 1822 to 
1859 D. 

§ 358. The different policy pursued in dealing with, the 
Ceded and Conquered Provinces and the increasing evi¬ 
dence that a mistake had been made in Bengal produced 
the effect of rendering the Court of Directors anxious to 
obtain clear and detailed information about the rights of 
all those interested in the land of the later acquired pro¬ 
vinces. We accordingly find them writing as follows on 
the 15th January 1819 “:—“ We do not clearly understand 
whether, in speaking of resident raiyats, you do or do not 
contemplate only the khudkasht raiyats^ who have a per¬ 
manent hereditary interest in the soil; and whether, in 
adverting to ‘ those lands upon which no resident raiyats 
are established,’ you do or do not intend all lands culti¬ 
vated by paikasht or migratory raiyats, whose tenure is 

temporary.”.“ Does this permanent hereditary 

interest in the soil constitute the only distinction between 
the khudkasht a.ndpaikasht raiyat ? Or, if that be not the 
only distinction, are the payments to be made by the pai¬ 
kasht, equally with that of the khudkasht, to be regulated 
according to the custom of the pargana ?’’ 

. “ Whatever may be the distinction between 

them as to their rights, it is clear that, in every respect, the 
two classes of raiyats are equally entitled to the protection 
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® I Revenue Seleetiom, p. 351 and following pages, 
liven in 1811| what constituted a khudkctsnt rdiyut was not vex^ well 
understood—see ante, page 566. Paikasht raiyats were not properly termed 
migratory. 
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of Government; and we observ^e that you concur with us 
in the opinion, that however well intended for this purpose 
our Regulations under the Permanent Settlement have not 
been effectual to itf . . , . “ Although the zemindars 

with whom the Permanent Settlement was made are, in 
the Regulations respecting that arrangement, declared to 
be “ the actual proprietors of the soil/* although their 
ze^nindaries are called landed estates, and all other holders 
of land are denominated their under-tenants ; and 
although, as we shall have occasion more particularly to 
observe in the course of this dispatch, the use of these 
terms, which has ever since continued current, has in prac¬ 
tice contributed, with other causes, to perplex the subject 
of landed tenures, and thereby to impair, and in many 
cases to destroy, the rights of individuals, yet it is clear 
that the rights w’hich were actually conferred upon the 
zemindars, or which were actually recognized to exist in 
that class by the enactments of the Permanent Settlement, 
were not intended to trench upon the rights which were 
possessed by the raiyatsL ^ 

§ 359. After referring to the minutes and dispatches, 
which led up to the Permanent Settlement, they continue 
thus :—Such having been the sentiments of Lord Corn¬ 
wallis and the ruling authorities in England, and such 
having been the acts of the Local Government on the first 
introduction of the Permanent Settlement, the question 
naturally occurs, whence it has arisen’* (to use your own 
words), “ that our institutions are so imperfectly calculated 
to afford the raiyats in practice that protection to which, 
on every ground, they are so fully entitled ; so that it too 
often happens that the quantum of rent which they pay is 
regulated neither by specific engagements, nor by the 
established rates of the parganas or other local divisions 


® If this were the true intention, then in India as in Ireland (see ante pages 
298, 323) law and fact were directly opposed. But there is sometimes a fatal 
difference betv/een the intention, which was in the mind of the law-maker, and 
the intention really expressed by the language which he has selected for liisi 
purpose. 
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in which they reside, but by the arbitrary wnll of the 
zemindars!' After referring to what Mr. Cornish w’rote in 
t8i4,^ they proceed as follow.^ :—“ Mr. Colebrooke asserts, 
from his own experience, that disputes between zemindars 
and raiyats in the Lower Provinces rvere less frequent 
and more easily determined anterior to 1793 than they 
now are ; ” and he further states “ that the provisions con¬ 
tained in the general Regulations for the Permanent 
Settlement, designed for the protection of the raiyats or 
tenants, are rendered w'holly nugatory ^; " and that “ the 
Courts of Justice, for want of definite information respect¬ 
ing their rights, are unable effectual!}'- to support them. 
‘ I am disposed, therefore,’ he adds, ‘ to recommend that, 
late as it now is, measures should be taken for the re¬ 
establishment of fi.xed rates as nearly conformable to the 
anciently-established ones as may be yet practicable to 
regulate distinctly and definitely the relative rights of the 

landlord and tenantry’”.“Mr. 

Sisson, in his letter on the relative state of landlord and 
tenant in Rungporc, describes the ‘arbitrary oppression 
under which the cultivator of the soil groans as having at 
length attained a height so alarming as to have become 
by far the most extensively injurious of all the evils under 
which that district labours ; ’ and expresses an apprehen¬ 
sion, ‘ that until, by a steady adherence to the most deci¬ 
sive and vigorous mea,sures, the bulk of the community 
shall have been restored from their present state of abject 
wretchedness to the full enjoyment of their legitimate 
rights, it will be in vain to expect solid and substantial 
improvement,’ The sentiments of many other of the local 
authorities employed in the internal administration of 
the country, whose reports are now before us, are equally 
strong upon this subject.’’ 

tj 360. Referring to the Minute of the 2rst September 
1815, written by the Marquis of Hastings, when Lord 


Sl 
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AfUc^ page 588. 


* See antc^ page 593. 
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Moira, and to which allusion has already been made,* the 
Directors say :—“ The Marquis of Hastings describes the 
situation of the village zentindard' to be such as to call 
loudly for the support of some legislative provision. 
‘This,’ observes his I.ordship, ‘is a question which has 
not merely reference to the Upper Provinces’ (of which 
he had previously been speaking) ; ‘ for, within the circle 
of the Perpetual Settlement, the situation of this unfor¬ 
tunate class is yet more desperate. In Bardwdii, in 
BahAr, in Cawnpore, and indeed wherever there may 
have existed extensive landed property at the mercy of 
individuals, whether in farm or Jagir, in taluk or in zemin- 
darl of the higher class, complaints of the village zemin¬ 
dars have crowded in upon me without number; and I 
had only the mortification of finding, that the existing 
system, established by the Legislature, left me without 
the means of pointing out to the complainants any mode 
in which they might hope to obtain redress.’ ‘ In all 
these tenures, from what I could observe, the cla.s.s of 
village proprietors appeared to be in a train of annihila¬ 
tion ; and unless a remedy is speedily applied, the class 
will soon be extinct. Indeed, I fear that any remedy 
that could be propo.sed would even now come too late 
to be of any effect in the several estates of Bengal; for 
the licence of twenty years, which has been left to the 
zemindars of that province, will have given them the 
power, and- they have never wanted the inclination, to 
extinguish the rights of this cla.ss, so that no remnants of 
them will soon be discoverable.’ ” 

§ 361. “His Lordship adds:—‘It is well known (and 
even if it were questionable, the practice of the provinces 
which have lately fallen under our dominion would set 
the doubt at rest), that the cultivating zemindars were, 
by a custom more ancient than all law, entitled to a cer- 

* I Kevemte SeUccticns, p. 425. 

® It must be remembered that the Village Zemindars here spoken of were 
cultivating peasant proprietors, not owners of estates and receivers of rents 
like the Bengal Zemindars.--Sec page 512, mie. 
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tain share of the produce of their lands, and that the rest, CnUhafors 
whether collected by pargana-zeniindars or by the Officers 
of Government, was collected as the hack of the Sircar’^,/';Vo, 
(right or due of Government). The paranaount impor- 
tance, on every ground of justice and expediency, as con¬ 
nected with the welfare and prosperity of the British 
Empire in India, of adopting all practicable means for 
ascertaining and protecting the rights of the raiyats, has, Importance 
in our former correspondence, been made the topic of ^ 

quent and serious representation ; nor can it be otherwise the Ihiiyuis 
than most satisfactory to us to find that the members of 
your Government, and those acting under its authority in 
the internal administration of the country^ are now so 
earnestly occupied in the furtherance of this most important 
and essential work.” . . . . “ We fully subscribe to the 
truth of Mr. Sisson’s declaration, that ‘ the faith of the 
State is to the full as solemnly pledged to uphold the 
cultivator of the soil in the unmolested enjoyment of his 
long-established rights, as it is to maintain the zemindar 
in the possession of his estate, or to abstain from increas¬ 
ing the public revenue permanently assessed upon him.’ ” 

§ 362. On the 18th December 1820, Mr. Stuart in a 
Minute,'^in which he argued against a permanent settle¬ 
ment of the Ceded and Conquered Provinces, while he 
observed that in the condition and relation of the inferior 
classes connected with the lands in Bengal, including the 
nreat body of the cultivators of the soil, the system of the ,, , 

Permanent Settlement intended to effect no direct change,* *^ nr^ 

yet proceeded to observe as follows:—It has been 

j ^ rt icrffiuxiP'Ut 

objected to the system, that the rights and interests SeUlementof 
of those classes were sacrificed to the zemindars. That Ceded 
the practical tendency of the system was injurious to q’lllred'pro- 
the inferior classes of the agricultural community, I fear^ vincee. 


^ III Revenue Selections^ p. 219, 

* This will be conceded by all who have studied the subject. The mischief 
was done by not defining the rights of the cultivators, and by placing them in 
every way at a disadvantage in maintaining these rights and resisting aggres¬ 
sion. 
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cannot be denied. Doubtle.-is the native institutions, on 
which the maintenance of their rights chiefly depended, 
had been deeply impaired at the period of the Perpe¬ 
tual Settlement; but it is also clear, that it was not 
a studied purpose of the authors of that great measure 
to consummate their ruin. Lord Cornwallis and his ad¬ 
visers unhappily, in my humble conception, regarded the 
native revenue institution* merely as means of inquisi¬ 
tion into the profits of the lands, and they hastened to 
abolish them from the apprehension that, while they were 
preserved by the Government, the Zemindars would 
never feel proper confidence in its pledge to abstain from 
further demands upon the land The condition 

of the inferior classes of the agricultural community under 
the operation of the system is the most difficult part of 
the subject upon which to form an opinion. That from 
the time the British Government assumed the administra¬ 
tion of the revenue down to the period of the Perpetual 
Settlement, this class was subjected to grievous and 
oppressive exaction, appears to have been a prevailing 
belief. In the review of the system, I have shown that 
no efficient practical measures were adopted to settle and 
maintain their rights ; they were committed to the pro¬ 
tection of the Courts, and I believe it is the general 
apprehension that that protection has not been effectual. 
In what degree they may have derived the benefit which 
Lord Cornwallis predicted from the improved circum¬ 
stances of their superiors, is a point on which my informa¬ 
tion does not enable me to pronounce. That, generally 
speaking, they are subject to great oppression, I fear, 
continues still to be the prevalent opinion ; but the im¬ 
perfectness of our information must be confessed.” He 
then observed that the Permanent Settlement in the 


* The institutions here referred to were the accounts and records kept 
by the Kanunffoe^ and patxvaris^ as to which see ayitc pages 592'3* 
their idea that the Zemindars would have no confidence in our pledges, if 
we appeared to be entering into scrutinies of their colleciions from the 
raiyais^ see ante pages 468-469, mte. 
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Lower Provinces was an assignment for ever of the dues 
of the Government in favour of the chief revenue-engagers, 
and such a measure obviously opposed a perpetual bar 
against the Government extending to the inferior classes 
of the agricultural community any relief from the burden 
of ‘ their present payments ’—that, if there were any force 
in this consideration, the Government might by the 
adoption of a permanent settlement for the Ceded and 
Conquered Provinces, forego for ever vciy noble means 
of promoting the welfare of the most numerous and most 
meritorious body of its subjects^ 

363. In 1818 the Indian Government writing^ to the 
Court of Directors referred to a Report from the Board of 
Commissioners in Bahdr and Benares, in which they had 
entered at considerable length into a discussion on the 
difficulties which must attend all attempts to fix the rates 
payable by the raiyats, and the evils which would in their 
judgment result from their success. Being doubtful,” said 
the Commissioners in this Report, whether we fully under¬ 
stand those parts of your orders, which direct the distribu¬ 
tion of pattas in all future settlements of landed estates, 
we take the liberty of requesting your further commands 
on the subject The doubt which has arisen in our 
minds is, whether your orders refer to the form only, or 
both to thtform and rates of such pattas. If the former 
only, we cannot anticipate any difficulty in executing your 
orders ; but if, as we are more inclined to believe, your 
commands refer to the latter, their real execution appears 
to us so arduous and difficult,^ and their operation, as they 
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^ There can be no doubt that the Permanent Settlement interposed an 
obstacky but it did not oppose a bar to promoting the welfare of the cultiva¬ 
tors. Mr. Stuart was, however, considering the question whether any 
limit of the Government demand or, as he termed it, a sacrifice of the fiscal 
interests of the State, would be more beneficially made in favour of the great 
body of the agricultural community in preference to the higher classes 
connected with the land.—III Revenue Selectionsy p. 221. 

® See III Revenue Selectionsy p. 437. 

® The Commissioners were quite right in their view of the difficulty of the 
problem to be solved—the same problem which arose for solution in Ireland. 
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may affect the permanent interests of both Government 
and the public, so questionable that we trust we shall stand 
excused in adverting both to the obstacles which we 
apprehend would interpose to counteract such an under¬ 
taking, and to the evils which would be likely to flow 
from it were it to be effected/' Referring to this passage 
in the Report of the Commissioners and to the letter of 
the Government of Bengal, the Court of Directors wTote 
to that Government as follows' on the 9th May 1821:— 
‘^The purport of this document you correctly describe 
in the following words : ' The doctrine which it is the 

chief object of the Report in question to support is that 
the prosperity of the country will best be obtained by the 
annulment of all the prescriptive rights possessed by the 
resident raiyatsl This is the more remarkable on the 
part of these Commissioners, as in the third paragraph of 
that very Report of theirs they say : ‘ It is almost super¬ 

fluous to observe that in the discussions prior to the decen¬ 
nial settlement, it was allowed that the raiyats had vested 
rights in the lands, and the Revenue authorities were 
especially enjoined to secure them in them.’ The annul¬ 
ment of all those rights, therefore, is, or would be, the 
most extensive act of confiscation that ever was perpe¬ 
trated in any country. This is a subject of imi^iense 
importance, and we are happy to see that you have not 
passed it over lightly.” 

§ 364. This doctrine, viz., * that the prosperity of 
the country would best be attained by the annulment of 
the prescriptive rights possessed by the resident raiyats, 
might,’you observed, ‘ be consolatory under past failures;’ 
but you at the same time expressed the persuasion you 
entertained, ‘ both of its unsoundness in point of general 


Assume that the landlords have a property in the land, and that the tenants 
or any class of tenants cannot be evicted so lonj^ as they pay their rent 
(which is really an interest equivalent to property in another form), how is the 
rent to be adjusted, liow are the profits to be shared, how are the boundaries 
of the two interests to be defined ? 

‘ III Revenue detect ions, p. 438. 
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policy, and of the injustice of acting upon it, even though 
better founded:^ and you added, Mve are abundantly 
sensible, that the task of ascertaining and securing the 
rights of the inferior classes of the agricultural population 
is one of the utmost difficulty, nor can we be confident of 
success when all preceding Governments have failed. Still, 
however, we hope that the obstacles which have hitherto 
opposed the endeavours of Government in favor of that 
interesting class of our subjects may be overcome by firm 
and persevering ‘exertion." With these sentiments, it 
appears to us surprising that you should, in any case, 
great or small, while you remain in so much professed 
ignorance of what is proper for you to do, precipitate that 
irrevocable settlement, which, for aught you know, may 
hereafter preclude you from the very means essential to 
your end. We need not inform you that we have perused 
the Report of the Commissioners and your reply to it 
with peculiar attention—the latter document, we are 
happy to add, with no ordinary satisfaction, on account 
both of the sentiments which it expresses and the ability 
with which it is drawn. The Report of the Commission¬ 
ers divides itself into two parts. In the first, they main¬ 
tain the proposition that the rights of the raijats, though 
expressly acknowledged at the time of forming the Perma¬ 
nent Settlement with the zemindars^ are now abrogated 
in all the provinces subject to that settlement, and that 
this has been the necessary effect of Regulations which 
have been passed by your Government since that settle¬ 
ment was made. In the second they endeavour to prove 
that it would not be good, but extensively mischievous, to 
fix the rates payable by the r&iyatsT 

§ 365. “ In regard to the first of these affirmations, 

it does not appear to us that your proposition contra¬ 
dicts it. What you maintain is, that Government never 
intended to abrogate those rights, and that the reserva¬ 
tion contained in Regulation I of 1793 leaves it entirely 
open to Government to adopt any such measures as 
may appear necessary for maintaining and protecting 
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them. This is unquestionably true; but so also, prac¬ 
tically at least, is what is said by the Commissioners. 
The construction which the Commissioners apply to the 
Regulation V of 1812 is that it left no rights^ to the 

® Regulation V of 1812 was understood by the zemindars and farmers as 
authorising them to consider the raiyats, on the expiration of their leases, 
as tenants-at-will, and consequently led them to demand enhanced rents. 
They, in fact, regarded the provision in sections 9 and 10 {ante, p, 614), as to 
service of notice of enhancement, not as limiting, but as recognizing and 
extending, their right of enhancement, and proceeded to serve notices whole¬ 
sale. The mischief was probably aggravated by a Constniction of the Sadr 
Dlwdni Adalat, that the general principles of these sections, “ although 
professedly enacted for the guidance of persons purchasing lands sold for 
arrears of revenue, appeared to be applicable to all cases where no written 
engagements existed.’’ It is due, however, to the Court to say that in the 
atne Constnrctioii they approved of the view taken by the Judge of Rung- 
pore, that the landlord had not the power of exacting in the first instance by 
distraint or summary process the enhanced rent claimed in the notice, the 
raiyat being merely left the option of resigning the land or continuing to hold 
it subject to the enhanced rent, until he could prove the injustice of the 
demand by a regular suit—and that it was necessary for the landlord (whether 
prosecuting summaiily for enhanced rent, or defending suits instituted by 
raiyats, who had released their property, giving security to contest the 
demand) to show that the amount demanded in the enhancement notice wa>s 
conformable to the par^ana rates and the actual extent of land. It may be 
well to inform the inexpert reader that a Comtructicnt was an opinion delivered 
by the Sadr IXwani Adalat upon a moot point of law, not arising in a case 
judicially before the Court, but submitted by some Subordinate Judicial 
Officer, who desired to have the law explained to him. This informal mode 
of legislation was afterwards objected to by Government, and the Sadr 
Dfwani Adalat had to drop the practice. 

It may be important to mention in this context that it was provided in 1819 
(by section 18 of Regulation VIII amending section 15 of Regulation VII 
of 1799) that when an arrear of rent was adjudged by the Court upon a sum¬ 
mary investigation to be due from a tenant holding a lease, farm or other 
limited interest between the proprietor and the ac tual cuUivaior, the proprietor 
was at liberty (clause 4) of his own authority to cancel such lease, farm or 
other such interest, not being a taluk, which would be sold to realize the 
arrear ; but (clause 5) the power of attaching and cancelling the tenant’s 
interest was declared not to extend to khudkasht raiyats or other resident 
cultivators of the soil. If an arrear was adjudged by the Court to be due 
from them, and the atnonnt were 7wt immediately paid into Court, the plaintiff 
was to be authorized by the Court to make such nezeo arrangements as he might 
judge proper for the future management of the latids. In 1849, the following 
explanation was given to these provisions in the North-Western Provinces :— 
In the case of a person possessing any lease, farm or other limited interest 
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'~raiyats ; and this, it appears to us, is admitted by your¬ 
selves. ‘ The rules,’ you say, ‘ contained in Regnlation V 
of 1812, afford, it may be feared, a very insufficient 
remedy for the defects of former enactments, and those 
especially by which the direct interference of the officers 
of Government in settling the form of the pattas to be 
granted and received by the zemindars and raiyats is 
superseded, and the zemindars and their tenants left to 
settle the terms on which the latter are to hold their 
lands, have, it may be feared, been frequently misunder¬ 
stood.’ But though we must agree with the Commis¬ 
sioners, that where the zemindar is left to settle as he 
pleases with the raiyat, all rights in the land on the part of 
the raiyat are actually and for the time extinguished ; yet 
we do most fully agree with you, that Government did 
not, by that enactment, bind itself to sacriiice for ever the 
rights of that numerous and valuable class of its subjects, 
or even to abstain from retracing that very step, if it 
should find, upon consideration and experience, that it was 
a false one. This enactment was no part or condition of 
the Permanent Settlement; it is, therefore, revocable, and 
ought not to be maintained, if found to be inconsistent 
with that protection of the raiyats in their rights, and 
from those arbitrary exactions, which did form, in principle 
at least, a part of the Permanent Settlement, and is the 
foundation, as it were, on which your revenue and judicial 
system professed to be built.” 
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intermediate between the plaintiff and the actual cultivator, the plaintiff on 
obtaining a decree in a summary suit ^ shall be at liberty to cancel the lease 
of his own authority.* In the case, however^ of a Ichudkasht or 

other actual cultivator of the soil, the plaintiff shall be authorized by the 
Court to make such new arrangements as he may judge proper for the future 
management of the lands in question, if the amount adjudged to be due shall 
not be immediately paid into Court.* The way in which this distinction is 
stated shows that some greater indulgence is designed in the latter case than in 
the former, and that on the Court is devolved the duty of securing this indub 
gence to the defendant. This indulgence may fairly be held to be the oppor- 
liinity of paying up the sum adjudged within a reasonable time on demand 
subsequent to adjudication .fo Secretary, Sadr Board of Revmtte, 
P. W, P,y dated January 1849—Thomason’s Dispatches, Vo). I, p. 492. 
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§ 366. “The second proposition of the Commissioners, 
that to jftx the rates of the raiyats would be exceedingly 
mischievous, is founded on the assumption, that to give 
the raiyats more than the bare and miserable subsistence 
allowed them by the zemindars not make them 

more happy; but, as they are indolent and improvident, 
would only render them less productive ; and that, happily 
for the country, the profit left by the permanent assess- 
merit on the land ‘had not exclusively centered with the 
raiyat^ which it must chiefly have done had the original 
intentions of its authors been enforced.’ It is assumed 
that the zernmdar^ on the other hand, is a man of a very 
provident disposition; and ‘by allowing him,’ they say, 
‘to derive a fair profit by enhanced rents, a strong excite¬ 
ment would be given to the extension of the cultivation. 
Capital would be employed in the mode most conducive 
to augmetit the wealth of the country, while the advan¬ 
tages attendant on industry would be more ge/ierally 
promoted : new channels of abundance and riches would 
be opened.’ All this magnificent promise, you may ob¬ 
serve, is founded on the two suppositions, that the zemin¬ 
dars in India are a provident productive class, and that 
the raiyats are the reverse; and on no better foundation 
" than this do Messrs, Rocke and Waring place the conclu- 
^ sion, that all the prescriptive rights of the raiyats ought to 
be annulled. We desire to record our satisfaction at the 
following part of your reply. ‘ The Vice-President in 
Council is little disposed to believe that any rules will be 
required to guard against the extension of too great 
advantages to the raiyats: still less can he for a moment 
admit the position, that the native of India, by a strange 
perversity of nature, requires the stimulus of misery to 
goad him to exertion, and that he must for ever remain 
insensible to the benefits, however great and manifest, 
which industry holds out to him. The influence of such 
an opinion must extend far beyond the question now 
under discussion, and would, in fact, destroy all hopes of 
the moral improvement of the people. It appears, how- 
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everTfo the Vice-President in Council altogether at vari¬ 
ance with the acknowledged principles of human nature. 

In point of fact, too, the experiment has never been 
tried. On the contrar>^, it may be much more justly 
said, that the characteristic indolence and imprudence of 
the Indian peasantry are the necessary results of the Mn^nraUe 
circumstances of their situation ; and it would be unrea- 
sonable to expect the efforts of industry or the cares of admittad--^ 
prudence from persons who cannot but feel that the laws 
are insufficient to protect them in the enjoyment of the 
fruits of the one, and still more to secure them the more 
distant advantages of the other.’^ You had, indeed, 
express and decisive experience to which it lay with you 
to appeal. There is scarcely any fact to which there is 
more frequent testimony in your records than the impro¬ 
vidence and prodigality which characterize the zeinindarsT 
§ 367. “ With respect to the actual situation of the 

raiyats in the permanently settled territories, you justly 
observe that ‘ the records of Government contain numer¬ 
ous representations of the oppressed and miserable con¬ 
dition to which they have in many cases been reduced/ 

The inference made by the Commissioners, that because it 
is very difficult to protect the rights of the raiyats^ there¬ 
fore, the rights of the raiyats should be annulled, you have 
answered with great propriety. ‘ That obstacles,’ you 
say, ‘will be opposed by zemindars deay ihd not thf*. 

calculated to protect raiyats from their oppressions, 
appears extremely probable. These obstacles, however, Protection 

the Vice-President in Council would hope, may be over- fiytjculed, 

^ , . . / ^theh' Uights 

come by firm and persevering exertion on the part of 

the officers of Government; and though it is, undoubt- 
edly, in every respect desirable that the work of reform 
should be gradual, we can scarcely anticipate, from the 
causes noticed in your letter, inconveniences at all com¬ 
mensurate with those which have been so long expe¬ 
rienced from the indefinite state in which the rights of 


• The same observation has often been made as to the Irish peasantry. 

U 2 
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the inferior classes of the agricultural population have 
hitherto been left. The Vice-President in Council can¬ 
not at the same time but feel, that so long as the rights 
of that class shall remain unprotected, the British Gov¬ 
ernment must be considered to have fidfilled very im¬ 
perfectly the obligations which it owes to its subjects.' 


A great part of the stress of that argument of the 
Commissioners which is drawn from the assumed in¬ 
utility of attempting to protect the raiyats, rests, we 
perceive, upon the point of fixing, that is, rendering 
perpetual the rates of the raiyats. This argument, insuffi¬ 
cient as it is, applies to you only, who on this occasion 
prescribed the Permanent Settlement, not to us, who, so 
long as we remain without the means of knowing how to 
protect the rights of the several classes of the people, 
.should on that account alone desire that all irrevocable 
settlements may be avoided. We have, in our former dis¬ 
patches, directed that no such settlements be formed in the 
Ceded and Conquered Provinces without our previous 
sanction ; and we now direct that you consider those 
instructions also applicable to all cases, in which you may 
not be precluded by the Permanent Settlement. We are 
certainly most desirous, not only to see the raiyats duly 
protected in their rights, but also to see them thrive and 
prosper; for upon this more than upon anything else 
depends the welfare and improvement of the country ; 
but we cannot discover the necessity of fixing in perpe- 
may be oe- rates payable for the land in their occupation, or 

fixing their in Other words, of limiting for ever the amount of revenue 
derivable by the State from the land, which in an Indian 
country constitutes the grand source of public supply, 
from whence to administer to the necessary wants and 
exigencies of the public service.” * 


Welfare oj 
the RaiyaU 


Rriits for 

oved * 


* In para. 41 of Revenue Letter to Bengal, dated 6th January 1815, the 
Directors, while postponing the permanent settlement of the Ceded and Con¬ 
quered Provinces, had said We certainly do not wish to revive the doctrine 
of the Sovereign in India being proprietor of the soil, either de facto or dc 
jure ; but we deem it necessary to be extremely cautious in foreclosing one 
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In a dispatch of the following year,® the Gov¬ 
ernment of India writing to the Directors said :—“ In 
the Ceded and Conquered Provinces, our separate dispatches 
relative to the settlement will show that we design, as far 
as practicable, to adjust, through the agency of the Col- Righu and 
lectors, the rights and interests of every raiyat in every 
village as it may be settled, and specifically to define the in the Ceded 
rights of the zemindars with reference to the 
jainabandi^ mdide. The existence of the Permanent . 

Settlement in the Lower Provinces does not, in our judg- 
ment, oppose any legal bar to the adoption of a similar 
course there, if we can command a sufficiency of fit instru¬ 
ments, and the scheme be generally deemed expedient; for 
Government, in limiting its demand, specifically reserved the 
option of such an interference : and if the zemindars have 
themselves failed to assess their raiyats and to issue pattas 
on equitable terms as provided, such an interference would 
require no other justification than the proof that it could 
be expediently exercised. As soon, therefore, as the Re¬ 
gulation relative to the settlement of the Ceded and Con¬ 
quered Provinces is published, we purpose consulting the 
Revenue Board on the expediency of enacting such rules 
as may enable the Revenue Authorities in the Lower 
Provinces, under proper restrictions, to make a mufassil A sUnilar 

settlement with the cultivators of estates held subject to a 
r t • r r y coniemnlaicd 

fixed jama, or free of assessment on behalf of the sadr f^r the 

malguzars or lakhirajdars. The subject, however, is so Pro- 
difficult and important, and the magnitude of the work to 
be performed is so strongly in contrast with the extent of 
the machinery we can apply to its accomplishment, that 
we must entreat your indulgence, if we shall appear unne¬ 
cessarily to postpone our final determination.’' 

§ 369. In reply to this the Directors wrote in 1824 : ^— 


Vinces, 


of the principal sources of revenue now open to us in the precarious expecta¬ 
tion that other sources equally productive may afterwards be discovered.” 

® Dated ist August 1822—III Revenue Selections^ 441, 

• Rent Roll showing the land held and the rent payable by each Raiyat, 

’ III Revenue Selections^ 448. It may here be mentioned that various 
schemes for the registration of tenures and rights and interests in land 
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were suggested from time to time in order to replace the valuable inform¬ 
ation that was lost by the abolition of the offices of the kantmgoes 
and faiwaries. One of these schemes is referred to above, but it came 
to nothing. Mr. IT. Colebrooke recommended the restoration of these 
offices, and from 1816 to 1820 attempts were made to revive them, 
which, though successful to some extent in IJahar, never succeeded in Bengal 
Proper. In 1818, the Government of India wrote to the Directors as 
follows :—“ It appears to us to be an object of the highest importance to obtain 
and preserve an accurate register of existing tenures, .and of all transfers and 
divisions of landed property ; and the attainment of this object shall occui>y 
our anxious attention. We are not, however, yet prepared to indicate any 
specific scheme of measures to he adopted for that purpose. ” —Revenue Letter 
from Bengal of Vjth Jtily 1818—III Revenue Selections, JS- The follow¬ 
ing pass.age from a letter of the Directors will give some idea of the difficul¬ 
ties'to be contended with The necessity of some measure for reforming 
the business of registration in the several Collectorship seems first to have 
attracted your attention upon receipt of a letter from ^ the Board of Revenue, 
dated i8th March 1817, transmitting a communication from the Acting Col¬ 
lector in the Twenty-four Parganas, dated the 27th February preceding. 

‘ That the Record Offices,’ says that gentleman, ‘ throughout the country are 
in a most lamentable state of irregularity, frequently nothing more than a 
vast collection of forgeries, which serve as a never-failing fund of emolument 
to the Record-keepers and the rest of the native amlah in their confidence, 
must be too well known to the Board to require any enlarging on.’ Of the 
particulars which he adduces in support of this general representation, we 
shall repeat only one, which is of peculiar importance. ‘ am confident, 
he says, ‘ that in every district collusion, more or less, exists between the 
%emindars and the native Record-keepers.’ We trust that your attention has 
been directed to the proof thus afforded of the difficulty which will be found 
in preventing, not only betweeri the zemindars and patwartes, but also between 
the zemindars and kanungoes, such a state of collusion as would frustate all 
our expectations from that class of functionaries. In this representation of 
th.' state of the Record Offices, we find that all authorities concur. We desire 
to Recall your attention to the opinion expressed in the following passage of 
your letter dated 17th July 1818-‘It appears to us to he an object of ffie 
highest importance to obtain and preserve an accurate register of existing 
tenures, and of all transfers and divisions of landed property. It gives us 
great pleasure to repeat what you add immediately after, ‘ and the attainment 
of the object shall occupy our anxious attention.’ It cannot fail, however, to 
fill us with regret that a duty so .simple and of so much importance should 
for so great a length of time have been utterly neglected. The cause of the 
disgraceful state of the business of registration is, by the Board of Commis¬ 
sioners and by the Commissioners in BahAr and Benares, ascribed almost 
wholly to the negligence and incapacity of the Collectors.”--Awr«»rr Letter to 
Bengal of ind May 1821, III Revenue Selections, 55. 
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judicial decisions with reference to the mahals 
and villages to which they apply,’ is important as far as 
it reaches ; that is, provided those decisions are formed 
upon the proper principle, and not according to that prac¬ 
tical application, the mischievous consequences of which 
are spoken of in the preceding paragraph. As there is no 
doubt, that it is only after an inquiry as complete as a 
judicial inquiry ought to be, that rights ought to be recorded 
as definitely ascertained, it remains for you to consider by 
what means such inquiry can be made, with the greatest 
despatch, into the numerous cases which will present them¬ 
selves for determination, ft is in the highest degree 
important, that your design of adjusting the rights and 
interests of the raiyats in the villages as perfectly in the 
Lower as in the Upper Provinces should be carried into 
effect. The doubts which we have already expressed with 
respect to the sufficiency of the Collector’s agenc}'- will 
receive from you a due degree of attention. The complaint 
you make with respect to the limited extent of the machin¬ 
ery which you can apply is of serious importance. You 
certainly do not estimate too highly the danger of perform¬ 
ing such inquiries precipitately, and without due security 
for this being sufficiently exact, and from your assurance 
‘ that the matter will continue to command jmur most 
anxious attention,’ we feel confident tliat no unneces.saty 
delay will be incurred. If the great cause of delay is the 
inadequate extent of the agency you can employ, it is 
important to consider by what means it may be practicable 
to enlarge it. We shall have the greate.st satisfaction in 
receiving the result of your deliberation upon this subject, 
and shall be ready most zealously to co-operate with you 
for the speedy accomplishment of .so desirable an end. 
Should you succeed in securing to the raiyats those rights, 
which it was assuredly the intention of the Permanent 
Settlement arrangements to preserve and maintain ; and 
should you, in all cases where the nature and extent of 
those rights cannot be now satisfactorily a.scertained and 
fixed, provide such a limit to the demand upon the raiyats. 
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as fully to leave to them the cultivators' profits under leases 
of considerable length, we should hope that the interests 
of that great body of the agricultural community may be 
satisfactorily secured/' 

§ 370. The excellent intentions expressed by the Court 
of Directors and the Government of India in this corres¬ 
pondence were unfortunately not effectuated, so far as 
Intentions regarded the raiyais of the permanently settled Lower 
^o^ihelhliyats Provinces ; and while this correspondence was being carried 
in the Lotve.i\ on, fresh legislation to the injury of the cultivators of the 
notl^^cLnt- place in connection with the rights of purchasers 

ed. of estates at revenue sales. A Regulation was passed in 

1822 to modify and explain the law relating to the sale of 
land for arrears of revenue. The preamble of this enact- 
Fresh Legis- ment® recited that the then existing Regulations on this 
Detriment of Subject were defective, inasmuch as they did not specify the 
the Raiyais. conditions which were to be held necessary to the validity of 
such sales, nor define with sufficient precision and accuracy 
the nature of the interest and title conveyed to persons pur¬ 
chasing estates so sold; and that various doubts had accord¬ 
ingly arisen on both these questions, which it appeared 
necessary and proper to remove. It was therefore provided^ 
that the act of sale transfers to the purchaser all the pro¬ 
perty and privileges, which the engaging party possessed 
and exercised at the time of settlement, free from any 
accidents or incumbrances that might subsequently have 
Dechiration been imposed, or have supervened thereupon, such as sale, 
of the effect gift, or Other transfer, mortgage, marriage settlement, or 
"Irtladof' assignment or the like; and that, as the property 
llevenne. and privileges aforesaid were perpetually hypothecated to 
Government for the revenue, no claim of right founded on 
any act of the original engager or his representative, or 
on any plea impeaching the title by which the said engager 
may have held, shall be allowed to impugn the right of 
the Revenue Authorities to make the sale, or to bar or 
affect the title and interest conveyed to the purchaser by 


KigulviUiMi \1 of 1S22. 


* Section 29. 
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^ale. In pursuance of this principle, it was enacted^ 
that all tenures which had originated with the defaulter or 
his predecessors, being representatives or assignees of the 
original engager; as well as all agreements with raiyats 
or the like, settled or credited by the first engager or his 
representatives subsequently to the settlement; as well as 
all tenures which the first engager was under the condi¬ 
tions of his settlement competent to set aside, alter or 
renew—were liable to be avoided and annulled by the 
purchaser of the estate or mahal at the sale for arrears due 
on account of ic, subject only to such conditions of re¬ 
newal as attached to the tenure at the time of settlement. 
From the operation of this rule were excepted bonA fide 
leases of ground for the erection of dwelling-houses, or 
buildings, or for offices therefor, or for gardens, tanks, 
canals, watercourses, or the like purposes, which leases or 
engagements were to continue in force and effect so long 
as the land was duly appropriated to these purposes and 
the stipulated rent paid. 

§ 371. It was ffirther enacted^ that these rules or any 
other rules contained in the then existing Regulations, by 
which persons were declared competent, under certain 
restrictions, to annul engagements contracted between for¬ 
mer proprietors and their under-tenants, and in certain 
cases, to enhance the rent payable by such tenants, should 
not be construed to entitle the purchasers of land at public 
sales to disturb the possession of any village zeniindar^ 
pattldar, mufassil talukdaVy or other person having an here¬ 
ditary transferable property in the land or in the rents 
thereof, not being one of the proprietors party to the 
engagement of settlement or his representative—nor was 
the rule to be construed to authorize a purchaser to eject a 
khudkasht kadhnl raiyat or resident and hereditary cidti- 
vator having a prescriptive right of occupancy —nor was a 
purchaser to demand a higher rate of rent from an under¬ 
tenant of either of these descriptions than was receivable 




Teunren and 
agreements 
with llatj/als 
voidable hy 
Sale, 


Exceptions 
to the oper¬ 
ation of thi.s 
rule. 


Explanation 
of this rule 
in respect to 
Khudkasht 
Kadimi 
Raiyats, 


' Section 30. 


* .Section 32. 




Sl 


Notice of 
enhancement 
required. 
Explanadoii 
of Regula¬ 
tion V of 
1812 . 


These Provi¬ 
sions are 
explanatory 
if the lajc— 
do 7 iot create 
an exception. 


Who were 
Khndkasht 
Kadimi 
R'liyats, 


664 Landholding, and the Relation of Landlord 

by the former malgtizar, saving and except in cases in which 
such under-tenants had held their land under engagements 
stipulating for a lower rate of rent than would have been 
justly deinandable for the land, in consequence of abate¬ 
ments having been granted by the former rnalguzars from 
the old established rates by special favour, or for a consider¬ 
ation, or the like; or in cases in which it might be proved 
that according to the custom of the pargana, mauza, or 
other local division, such under-tenants were liable to be 
called upon for any new assessment or other demand not 
interdicted by the Regulations of Government. It was 
declared^ that persons purchasing at public sales, who were 
desirous of enhancing the rents of their under-tenants, 
were still to be required, in the absence of specific engage¬ 
ments, to serve a formal notice of their intention, as pre¬ 
scribed in section 9 of Regulation V of 1812, but that 
nothing in this section was intended or was to be construed 
to affect the right of any individual possessing a transfer¬ 
able or hereditary right of occupancy to contest the just¬ 
ness of the demand so made, and to pay his rent as before 
until the contrary was decided by a competent Court of 
J ustice: nor in any respect to annul or diminish the title 
of the raiyats to hold their land subject to the payment of 
fixed rents, or rents determinable by fixed rates according 
to the law and usage of the country. With respect to 
these last provisions, it is to be observed that they do 
not create exceptmis to the general rule contained in the 
preceding provisions, but construe and explain the then 
existing law, assuming that the raiyats always had the 
rights referred to. Two descriptions of under-tenants are 
spoken of, viz. —(i) village zemindars, pattldars, mufassil 
tahikdars or other persons having an hereditary transfer¬ 
able property in the land, or in the rents thereof; and 
(2) khudkasht kadimi raiyats, or resident and hereditary 
cultivators having a prescriptive right of occupancy. The 
term ''khudkasht kadimi raiyat" is not defined in the 


^ Section 33. 





Regulation further than by the words which above accom¬ 
pany it: but it was construed to mean klmdkaslit raiyats 
who had been in possession of their lands for more than 
twelve years before the decennial settlement.^ Mr. Justice 
Trevor said that the use of this term in the Regulation 
of 1822 “to designate the cultivators, who would not be 
liable to eviction on a sale for arrears of revenue, gave 
rise to the doctrine that khudkasht raiyats, who had their 
origin subsequent to the settlement, were liable to eviction; 
though, if not evicted, they could only be called upon to pay 
rents determined according to the law and usage of the 
country—and also that the possession of all raiyats, whose 
title commenced subsequent to the settlement, was simply 
a permissive one, that is, one retained with the consent 
of the landlord."® The establishment of this principle 
as the law of the land practically left the zemindars free 
to enhance the rents of all but a small cla.ss of raiyats 
up to any point that competition would rai.se them: 
because, although the provisions of the Regulation applied 
directly to those estates only which had fallen into arrears 
of revenue and had in conseqtience been .sold, the principle 
once established was extended by the power of the 
zemindars to other estates also. Quite apart from their 
power, the raising of rents in one place tended to create 
a higher prevailing rate, which could by the law be im¬ 
posed upon the tenants of estates, which had not been 
the subject of a revenue sale. Moreover, these tenants 
well knew that, if they resisted, the zemindar would 
accomplish his purpose by allowing the estate to fall 
into arrears and be sold, purchasing it in the name of a 
relation® or dependent. 

^ See B. L. R., Sup. Vol., F, B., 215. 

* B. L. R,, Sup. Vol., F. B., 219—where a case from the Sadr Dfwani 
Decisions for 1856, pp. 617 to 628, is quoted. This was a case of sale under 
Reg. XI of 1822. 

® In their Dispatch of the 15th January 1819, the Court of Directors said 
“ It too often happens that the quatiHim of rent which the raiyats pay is 
regulated neither by specific engagements, nor by the established rates of the 
parganas or other local divisions in which they reside, but by the arbitrary 
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§ 372. This Regulation of 1822 remained in force 
for nineteen years, namely, until 1841, when, it was repealed 
by Act XII of that year, apparently without any saving 
of the rights acquired under the Regulation by purchas¬ 
ers, who had not exercised them before the repeal. This 
Act enacted' that the purchaser of an estate sold for 
the recovery of arrears of revenue due on account of the 
same, in the permanently settled districts of Bengal, 
Bahar, Orissa and Benares, should acquire the estate 
free from all incumbrances imposed upon it after the 
time of settlement, and should be entitled, after notice 
given under section 10 of Regulation V of 1812, to en- 
hance at discretion (anything in the existing Regulations 
to the contrary notwithstanding) the rents of all under¬ 
tenures in the said estate, and to eject all tenants thereof 
with the following exceptions :—(i) tenures which were 
held as istemrari or mukarrari at a fixed rent more than 
twelve years before the Permanent Settlement . (2) 

tenures existing at the time of the .Decennial Settlement 
and not proved to be liable to increase of assessment on 
the grounds stated in. section 5 ^ Regulation VIII 
of 1793 : is) lands held by khudkasht or kadltnl raiyats 
having rights of occupancy at fixed rents or at rents 
assessable according to fixed rules’* under the Regulations 
in force: (4) lands held under bonh fide leases at fair 
rents, temporary or perpetual, for the erection of dwelling- 
houses or manufactories, or for mines, gardens, tanks, 
canals, places of worship, burying-grounds, clearing of 
jungle, or like beneficial purposes, such lands continuing 
to be used for the purposes specified in the leases^ : 


will of the umhatars .The clocunxents here enumerated un¬ 

equivocally confirm the truth of all the information of which we were pre¬ 
viously possessed respecting the absolute subjection of the cultivators of the 
soil to the di.'Scretion of the zemindars 
’ Section 27. 

8 These had been protected by section 49 of Regulation VIII of i 793 * 

« Mr, Colebrooke’s rule, for example, which was not repealed until 1859. 

* This class had been protected from the beginning see section 8 of Kegu- 
lation XLIV of 1793- 
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farms granted in good faith at fair rents and for 
specified areas by a former proprietor for terms not ex¬ 
ceeding twenty years, under written leases registered 
within a month from their date. The power to enhance 
at discretion the rents of all tenants other than those 
falling within these five exceptions, given by this Act to 
purchasers at sales, afforded them the amplest power of 
exacting rack-rents from the raiyats. We have no statis¬ 
tics showing the exact extent to which these powers were 
exercised, but there can be little doubt that no feeling of 
moderation on the part of purchasers restrained them from 
using to the utmost the facilities which the Legislature had 
placed at their disposal for exacting the highest rent that 
could be wrung from the cultivators. Like the purchasers 
at the sales under the Incumbered Estates* Act in Ireland, 
they bought estates as a speculative investment, and ex¬ 
pected to make the most of their bargain.^ 

§ 373 - Act XII of .1841 was repealed by Act I of 1845, Act I of 
which, however, re-enacted the above provisions verbatim. 

This latter Act remained in force fourteen years, until it was 
repealed in 1859. Section 37 of Act XI of 1859 (which was 
passed five days after Act X) enacts that the purchaser of an of 

entire estate in the permanently settled districts of Bengal, 1859 . fit's * 
Bahar and Orissa, sold under the Act for the recovery of ^ 

arrears due on account of the same, shall acquire the some portion 
estate free from all incumbrances, which may have been 
imposed upon it after the time of settlement, and shall be igai and I of 
entitled to avoid and annul all under-tenures and forthwith 
to eject all under-tenants with the following exceptions :— ^ 

(i) istemrari or mukarrari tenures held at a fixed rent from 
the time of^ the Permanent Settlement: (2) tenures exist¬ 
ing at the time of settlement, but not held at a fixed rent, 
provided that the rents of such tenures shall be liable to 


2 See ante.^ pages 2S5-86. They were generally money-lenders, and success¬ 
ful legal practitioners. 

^ Words ill italla sulistituted for more than twelve years before ” in Acts 
XII of 1841 and I of 1845. 
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enhancernent under any laAV for the time being in force ; 
(3) and other similar tenures created since the 

time of settlement and held immediately of the proprietors 
of estates and farms for terras of years so held, when such 
tenures and farms have been duly registered under the 
provisions of this Act: (4) leases of lands whereon dwell¬ 
ing-houses, manufactories or other permanent buildings 
have been erected, or whereon gardens, plantations, tanks, 
wells, canals, places of worship or burning or burying- 
grounds have been made or whereon mines have been 
sunk t but the rerrt of these lands can be enhanced under 
the law for the time being in force if they can be shown to 
have been held at what was originally an unfair rent, and 
if they have not been held at a fixed rent, equal to the rent 
of good arable land, for a term exceeding twelve years. 
Provided always that nothing in this section contained 
shall be construed to entitle any such purchaser to eject 
any raiyat having a right of occupancy at a fixed rent or 
at a rent assessable according to fixed rules* under the 
laws in force, or to enhance the rent of any such raiyat 
otherwise than in the rtjanner prescribed by such laws, or 
otherwise than the former proprietor, irrespectively of all 
engagements made since the time of settlement, may have 
been entitled to do.® In order to understand fully the 
above provisions of Act XI of i 859 ) they must be read 
with Act X of 1859. In this way, for example, the omis¬ 
sion of kkudkasht kadimi raiyais from the exceptions in 
this Sale Law comes to be explained when we find Act X 
protecting all tenants who have held their land at rates 


< This protected from ejectment. They would also be protected from 
enhancement, if shown to be entitled to the benefit of the twenty years’ 
presumption of Act X. 

3 These are now to be found in Act X of 1859, which repealed Mr. Cole^ 
brooke’s rule and the other rules contained in the Regulations. 

« The last portion of the sentence commencing * or otherwise ’ was pro¬ 
bably intended to meet the case of dependent taluks or other tenures inter¬ 
mediate between the zemhidun and raiyats —a case not provided for by Act X 
of 1859, 
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not changed since the Permanent Settlement, and assisting 
the proof of such rights by the twenty years’ presumption. 

§ 374. P'rom the account which has just been given of 
the Revenue Sale Laws, it will appear that the legislation 
by which the Government thought necessary to support the 
zemindars from 1799 to i8S9 with the view of enabling 
them to realize their rents and so discharge the Govern- Thn Revemte 
ment revenue, placed them in a position of abnormal 
superiority detrimental to the rights and interests of the Zemindars a 
raiyats. The insecurity of tenure, the mischievous power 
of annoyance, interference and extortion, which these laws detrimeutal 
have given to the auction-purchaser have been fatal obsta- 
cles to agricultural improvement, and have proved at once 
the source and the instrument of oppression and wrong.' 

Sir PI. Ricketts thus described in 1850 what took place 
upon the sale of an estate :—Affrays and litigation can¬ 
not but ensue. There must always in every case be years of 
enmity between the new landlord and his tenantry. There 
being no record of the protected^ he assumes that none are 
protected, while the tenants set up groundless claims to 
protection, oftentimes supported by the late zemindar. 

.I can imagine no condition more pitiable than 

that of the inhabitants of a zemindari transferred by sale 


Ample evidence on this point, including the testimony of two gentlemen, 
who afterwards held the office of Lieutenant-Governor of Bengal, Sir F, 
Halliday and Sir J. P. Grant, will be found in certain papers of 1833 regard¬ 
ing the Consequences to Uftder-tenm'es of the Sale of an Estate for Arrears of 
Kevenne. In 1815 Mr. H. Colebrooke, with respect to the extent of this evil, 
wrote thus :—“ When it is recollected how large a proportion of the lands of 
Bi.nigal changed masters in a few following years, it will be easily conceived 
how prodigiously numerous must have been the cases, in which engagements 
between landlord and tenant were annulled by sale for arrears due by the 
landlord to Government.”—I Revenue Selections, 379. The Directors took 
the same view—see ante, page 558. At a later period, however, revenue sales 
became less frequent. The threat of allowing the estate to be sold for arrears 
of revenue w^as one well understood by those, who had anything to lose by 
such a sale, and was often as effectual as the consequences of a very sale. 

? The law contained no provision for compelling the defaulting proprietor 
to make over his papers to the purchaser, who thus had to start absolutely in 
the dark, 
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for arrears. Though the purchaser may be a man of good 
character, his agent may be a tyrant. All the tenures of 
all classes are open to revision. Each inhabitant can see 
before him only the feeing of piyadas “ and amlns,'^ salamP 
to the new owner, weary journeying to the sadr station and 
at last re-adjustment of his xont—'re-adjushnent of his 
rent ’—we can talk of it and write of it with indifference, 
but to the tenants of an estate a sale is as the spring of a 
wild beast into the fold, as the bursting of a shell in the 
square. It is the disturbance of all they had supposed 
stable. The consequence must be a recasting of their lot 
in life, with the odds greatly against them.” 

§ 375 - There were Courts of Justice, no doubt, in which, 
according to the theory of our system, the raiyats might 
prove their rights, if they had any, and might obtain redress 
for violations of the law and damages for acts of wrong ; 
but litigation is a form of remedy difficult to the poor and 
ignorant, and in no country more difficult than in India. 
The law was all on the side, not of the raiyats, but of their 
landlord, who, besides this superiority and the superiority of 
wealth and power, could, moreover, legally compel the 
attendance before them of any raiyat suspected of an 
intention to complain before the authorities, or any other 
raiyat, who might give evidence on behalf of a complainant; 
and what attendance at the Zemindar’s Rent-Office meant 
in days when Magistrates and their Courts were few and far 
between, and the police were limited in number and ineffi¬ 
cient and corrupt, was too well known to the unfortunates 
who were sent for.^ The law of distraint had been amended 
on paper, but under cover of the power which it conferred, 
the same wrongs continued to be perpetrated. In 1832 the 


® The messengers sent to compel the attendance of the raiyats, 

* Who made the measurement of the lands held by the tenants. 

^ A present given out of respect, a fine on the grant or renewal of a lease. 

® The Reports of the Police Admimslralion and of the Administrallorr of 
Criminal Justice afford superabundant proof of the above statements. Tlie 
Police above spoken of were the hurkandazes in the pay of Government. 
Every village had also its chaukidar^ watchman or policeman, paid by the 
zemindar./ and therefore amenable to his wishes. 
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_account was given as in i8ii of the dealing of the 

zemindars with their raiyats, and it was again urged that 
the only efficient remedy was an authoritative adjustment 
of their mutual rights. “ If the rights and interests of the 
agriculturists,” wiote a Civilian, “ had been previously ascer¬ 
tained, and means taken for their maintenance by the 
summary enforcement of a penalty at the instance of a 
public prosecutor, the practical adoption of the principle 
of limiting the demands of the.State would have realized 
many of the advantages held out by the theory. But it is 
easy to legislate in the closet; and in the formation of the 
Revenue Code, the adoption of the principles of English 
common law interposed an almost insuperable barrier to 
the participation by the raiyats of any of the benefits 
which it was undoubtedly the intention of the legislator 
to extend to them by leaving them to seek redress by a 
civil action for any injuries or infractions of the Regula¬ 
tions, or for encroachments on their vested rights and 
ancient privileges, which they might experience at the 
hands of the newly created landed aristocracy. The 
prosecution of a suit at law involves the expenditure of 
money and time, neither of which could well be spared by 
the agriculturists, while the latitude of appeal allowed by 
the Civil Code enabled the richer party to protract the 
ultimate decision of the case to an almost indefinite 
period—in fact, to refer the cultivators to the Courts at 
law for a remedy against the zemindar was tantamount to 
a denial of justice.”^ 

§ 376. The same writer gives the following account of 
the law for the recoveiy of rent and its operation.® “ To 
enable the proprietors to fulfil their engagements with the 
Government, it was likewise deemed expedient to vest 
them with certain extra-judicial powers of great extent 
over their under-farmers and tenants (for the raiyats under 
the operation of the Code can be considered in no other 
light than as tenants-at-will), by which they were author- 


* Land Tenure by a Civilian, p. 93. 


^ /t/., p. 100, 
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izeci to attach their crop, and all personal property (tools 
and materials of manufacture, cattle, seed-corn, and imple¬ 
ments of husbandry excepted), without reference to the 
Courts of law, and to cause the same to be sold by the 
‘kazi’ or other person appointed for the purpose in liqui¬ 
dation of the arrears. It was supposed that no undue or 
improper exercise of those powers would be resorted to, in 
consequence of the severity of the penalties provided ; but 
as these penalties could be enforced only on proof being 
given in a judicial Court, an injured raiyai with neither 
time or money to spare is ill able to bear the expense 
of both, which the institution of a suit and the necessary 
attendance involve ; the chances of impunity are very much 
in favour of the oppressor, and those chances are enhanced 
by the denunciation of punishment tor unfounded com¬ 
plaints, while the Code itself opposed an almost insuperable 
obstacle to the production of proof by rendering it difficult, 
if not impossible, for the raiyat to summon the zeniindari 
amlah to substantiate his plaint. On the other hand, the 
severity of the penalties for resistance of attachment, and 
for the removal, or fraudulent transfer, of the property, 
with intent to evade it, together with the certainty of their 
being enforced by summary process, rendered opposition 
hopeless. The raiyats were subsequently subjected to 
further severities, and were rendered liable to peisonal 
arrest and imprisonment before trial, and in default of bail, 
by summary process for arrears—their doors to be foiced 
by the police, and their houses entered in search of dis- 
trainable property. In the event of their being endamaged 
by the decision passed after the issue of summary process, 
they could obtain redress only by instituting a civil action, 
the expense and delays attendant on which (arising out 
of the latitude of appeals, in a great measure) opposed 
obstacles which to a poor man may be viewed as insur¬ 
mountable. If a sale of the proprietor s estate, in satis¬ 
faction of arrears of revenue, took place, the sale cancelled 
all previous obligations between him and the raiyats, and 
the zemindars took frequent advantage of this claim by 
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a sale, solely to enable them to repurchase under 
a fictitious name, and to raise the rents fixed under former 
stipulations at a lower rate.” 

§ 377. In October 1853, Mr. Welby Jackson wrote as 
follows :—“ The state of the law for the decision of suits 
between landlord and tenant requires alteration. Every 
one concurs, in condemning it, and declares that Regula¬ 
tions VII of 1799 and V of 1813 are mere instruments of 
oppression in the hands of the landlords. By the help of 
these instruments a zemindar by simply stating an untruth 
can either consign a man to prison, or sell off his property ^''couut in 
by distre.ss as a preliminary, without any previous enquiry 1830 . 
into the validity of his claim by a Court or public officer. 

This power i.s not only in the hands of the zemindars, but 
also in the hands of ihtir ^.gents, gomasktas, petty farmers— 
in fact, of any one who plea.ses to assert falsely, whether in 
part or entirely, that a cultivator is in balance of rent due 
to him. How totally regardless the Bengalis are of speak¬ 
ing the truth, and how perfectly ready they are to make 
use of any fraudulent trick to serve their purposes, is too 
notorious to need mention. Fraud and falsehood from the 
highest to the lowest are the rule in Bengal, and, when 
successful, are not in the least disreputable. It may easily 
be inferred what a terrible engine of oppression these laws 
form in such hands. It may be said the raiyats have a 
remedy in giving security and bringing their suit to remove 
the attachment of their good-s, or prevent the incarceration 
of their pensons ; but what a difficult, almost impossible, 
matter it is for a poor man to find security ; and further, 
it must be security to the satisfaction of the avtin or the 
nazir, both of whom are probably bribed by the more 
powerful party to reject it if tendered ; and, again, the 
party arrested must go under arrest to the Sadr station, 
sometimes from 50 to lOO miles off, before his tender of 
security can be considered, leaving his wife and children 
starving in his absence ; and after reaching the Sadr station, 
he is of course distant from the assistance of all, who might 
be disposed to be his security. The fact is, security cannot 
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be given by a poor man ; and the remedy assigned nim 
by the law, the preliminary of which is security for the 
amount claimed, is useless. The result is, that his pro¬ 
perty and his person are completely in the hands of his 
landlord. Again, though the raiyat might in very gross 
cases be able to give security, he seldom has the opportu¬ 
nity. If the object is oppression, and the claim a false one, 
the zemindar who issues the notice of claim, either himself 
or through the Collector’s nasi?', takes good care that it 
shall not be serv^ed, but a return of service is made without. 
True, he is liable to punishment for this on suit, but It 
is impossible to prove it against him, so that, in effect 
he acts with perfect impunity. These legal remedies are 
available only in the hands of the rich; the poor are with¬ 
out the means of profiting by them. Such must be the 
case where the zenimdar acts spontaneously on his own 
legal re.sponsibUity, and the raiyat is left to enforce that 
responsibility by process of law. There is but one remedy, 
that the shall no longer be allowed to be Judge 

in his own case, subject merely to unreal and ineffective 
restrictions. No raiyat or other persons should be liable 
to be imprisoned, or to have his goods sold by distraint, 
without some previous enquiry by an impartial person into 
the validity of the claim against him. The enquiry, too, 
must not be formal, but fair and real. It is too much the 
practice in Bengal, even for the Courts of Justice, to say ;— 

‘ The witnesses say so and so ; I have no reason to disbelieve 
them,’ when it is well known that the witnesses can be pur¬ 
chased for a few annas a piece ; and that, unless there is 
something more than their assertion to e.stablish a fact, 
no one is convinced of the truth of it. I would urge that 
the previous inquiry should be careful and effective, as well 
as speedy, that a poor labouring man, whose daily bread 
depends upon his daily labour, may not be starved into 
compliance by legal delays. It is scarcely to be conceived 
how enormous is the extent of tyranny and oppression 
carried On under the present law, so mucli so, that zemin¬ 
dars and men of respectability have assured me that almost 
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all the claims enforced by those means are false. The rat/ats 
so well know the power of the zenundars that, if they are 
really in bjilance, they never think of contesting the point.” 

8 378. As a natural consequence of the arbitrary 
power enjoyed by the zemindars and its exercise, rents 
were in many parts of the country run up to the highest 
rates,® which the cultiv’ators could pay and retain a bare 
subsistence for themselves and their families. Mr. (after¬ 
wards Sir J. r.) Grant said in 1840 that the right to 
enhance according to the present value of the land did not 
differ in principle from absolute annulment of all tenure : 
and there can be little doubt that under the influence of 
English political economy the raiyats were gradually 
coming to be regarded as tenants in the English sense ; 
and the rent payable by them as susceptible of adjustment 
according to the Engli.sh theory.' We find Lord William 
Bentinck, tiie Governor-General, writing to the Court of 
Directors on the 26th September 1832 in the following 
terms “ In regard to the provinces under a perpetual 
settlement, it might be premised that rents had greatly 
risen since the year 1793, in consequence of the rise of 
prices. The question then was, who was to reap the profit 
arising from that source ? The Government had precluded 
itself from participating in the benefit. If the raiyats 
were to participate, by what standard was the demand 
upon them to be regulated ? If it were possible to ascer¬ 
tain the rents paid by them in 1793, it would be unjust to 
fix those rates at the present day. In many instances, 
the increase of profit might have been created by means 
of improvements made at the exclusive expense of the 
zemindars; in many more instances the fee-simple of 
estates had been transferred, on the understanding that 
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» It ha.s been calculated that since the Permanent Settlement rents have 
been raised from 20 to 8o per cent, in Biirdwan, Hughly, Murshedabad 
and Dinajpore ; 260 per cent, in Patna ; and 480 per cent, in Durbhanga. 

7 See one of the Rules for the Management of Govermueni Khas Mahals^ 
aiiU^ page 555 note^ which distinctly enunciates the theory of competition 
rents. 
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the rents were not to suffer diminution by the act of the 
I.egislature, and an)/ attempt now to interfere between the 
landlord and tenant would be productive of infinite confu¬ 
sion, and would infallibly tend to shake the confidence 
U'hich the people had hitherto reposed in the Government.” 

There was, “ however, no disputing the fact, that 
in 1793, the British Government disclaimed for itself and 
iti favor of the zemindars all claim to the rent of the land, 
in consideration of a fixed annual revenue, which the 
zemindars bound themselves to pay. The Regulations of 
Government provided at the same time for the preserv-a- 
tion of all rights, prescriptive and other, of all the culti¬ 
vating classes. The raijrats were heretofore nominally 
the tenants of the State ; but they became de Jure, what 
they had long been, de facto, the tenants of the zemindars, 
whose demand on them was thus acknowledged and 
leo'alized to the extent of the Goi>ern?nent share 0/ the gross 
produce of the soil; what that share was, i. e. what propor¬ 
tion it bore to the whole, never having been defined. But at 
the same time,” he thought, “ that, in fixing the revenue 
in perpetuity, the Goyernment compromised no rights but 
its own to the increased rent which tootdd have accrued 
naturally from increased produce, enhanced prices, and the 
reclaiming of waste lands ; and that no act of the Govern¬ 
ment could be construed as legalizing a demand on the 
part of the zemindars of more than the proper land-rent, 
that is, the Government share of the gross produce ; but 
at the same time all that the cultivating classes had a 
right to demand was that the proportion which the Govern¬ 
ment share should bear to the gro.ss produce of the 
soil should be regulated on some fixed principle, which 
might always and easily be appealed to. The rent lealized 
by the zemindar would fluctuate, more or less, under 
such a principle ; but by this fluctuation he would gain as 
often as he would lose, and the rent taken from the culti¬ 
vating tenant would not trench, as it might be feared was 
sometimes the case at present, on the very means of sub¬ 
sistence and just wages of labour" 
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379. Elsewhere Lord William Bentinck said :—“It 
is impracticable also to fix an invariable standard of 
demand ev^en on net produce. In another place I observed 
that a maximum however might be fixed, and that the 
relinquishment by Government of 30 or 35 percent of the 
estimated gross rent would seem to be sufficient under the 
most unfavourable circumstances to serve as a remunerat¬ 
ing return, and to cover all expenses and risk of collections. 

By the term ' gross rent' I explained that I meant the pro¬ 
portion of the produce or the value of the prodtice re^naining 
after defraying the zvages of labour and profits of stockl' . . 

“ I shall, in this place, briefly state my notion of the nature 
of the Government assessment. I consider that next to Vieiv of 
the general term Revenue, the word Tax is the most appro- 
priate designation for the Government demand. It is 
levied, where there are acknowledged landowners, on the 
rent; and, where there is no middleman between the 
Government and the actual cultivator, it is levied directly 
on the produce of the soil, after deducting the wages of 
labor and profits of stock as well as a certain proprietary 
allowance, where the cultivator and owner of the soil may 
be one and ihe same individual. In neither case, however, 
ought the demand of Government to be proportioned to 
the value of the products grown. In the one case, the 
assumption of such a standard would directly discourage 
the cultivation of the richer articles ; and in the other 
case, it would be the interest of the landowner to prevent 
the cultivation of such products in anticipation of a settle¬ 
ment, wdien the tax would be increased in the proportion 
to the estimate formed according to such a standard of 
the resources/’^ 

§ 380. In a dispatch of the 22nd February 1827 the 
Government of Bengal ascribed “ the alleged inadequacy 
of the Civil Tribunals in the Lower Provinces to meet the 
demands upon them, to the precipitation with which the 
Permanent Settlement was carried into effect without 


® Minute by ike Govcmor-Gcmrat, dated Simlx, ike 2()fh Septemher 1832. 
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frevioitsly defining the relative fights and tniereds of 
the zemindars a7id other landholders and the various 
classes of the cultivating population^ To the same effect 
the Select Committee of 1831-33 said ‘ The causes of 
this failure may be ascribed in a great degree to the 
error of assuming at the time of making the Permanent 
Settlement that the rights of all parties claiming an 
interest in the land were sufficiently established by usage 
to enable the Courts to protect individual rights ; and 
still more to the measure which declared the zemindar 
to be the hereditary owner of the soil, whereas it is 
contended that he was originally, with few exceptions, 
the mere hereditary steward, representative, or officer of 
the Government, and his undeniable hereditary property 
in the land-revenue was totally distinct from property 
in the land itself. Whilst, however, the amount of revenue 
payable by the zemindar to the Government became 
fixed, no efficient measures appear to have been taken to 
define or limit the demand of the zemindar upon the 
raiyats, who possessed an hereditary right of occupancy, 
on condition of either cultivating the land, or finding 
tenants to do so/’ Speaking of the encroachments of 
the Lords of the Manor upon the common lands in Eng¬ 
land, M. De Laveleye says :—“ In 1845, Lord Lincoln 
could assert in Parliament, without contradiction, that, 
in nineteen cases out of twenty, the House had disregarded 
the rights of the peasants, not from any feeling of 
antagonism, but from sheer ignorance. The country 
people could not produce before the Committee, which 
discussed tlie laws, any proof of rights reposing merely 
on custom, nor could they pay Counsel to defend them. 

. . . The Legislature ignored the" existence of rights 
derived from the ancient Mark organization. It allowed 
the Lord of the Manor’s eminent domain ; and thought, 
with Economists, that the common lands should be surren¬ 
dered to the more f^roductive efforts of individual activity. 
In the middle ages and the Sixteenth Century the copy¬ 
holders had been despoiled of their property, because 



and Tenant in Various Countries — {India). 679 

their title of occupation was deposited in the records ot 
the Manor, against the usurpation of which they had to 
defend themselves/’*^ So in the Lower Provinces of Bengal 
those raiyats who had rights lost them, because they were 
too poor and too ignorant of our forms of procedure and 
rules of evidence to produce proof of usage ; and the only 
records of their title by occupation was in the offices of 
the pativaries who were abolished, and of the zevnndars^ 
who withheld them. 


Primitive l^roperly, p. 257. 
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CHAPTER XXVI. 

Landholdings and the Relation of Landlord and Tenant in 
India—Some Account of the Settlement of the North- 
Western Provinces. 

§ 381. I now resume the account of the settlement 
of the Ceded and Conquered Provinces.^ The Court of 


^ It may be convenient to notice here the settlement history of Cuttack, 
which though territorially a part of the Lower Provinces is connected, 
so far as this history is concerned, with the Upper Provinces, This 
province was ceded to the East India Company, as we have seen, in 
Januaiy 1S04; and it was then placed under the management of two Commis¬ 
sioners, who took immediate steps for securing the rights of the landholders 
in the Mogulbamii lands, which l^y established usage were considered respon¬ 
sible for the revenue assessed thereupoi\ and were held subject to this usage. 
On the 15th September 1804, a Proclamation was issued to the effect that a 
settlement would first be made for a period of one year (1212) ; that, at the 
end of 1212, a seitlement would be made for th 7 ‘ee years (1213-I4-15) at a 
jama formed upon a just and moderate consideration of the receipts of 1212 
and former years ; that, at the expiry of this triennial period, a further settle¬ 
ment would be made for a period of four years at a jama obtained by adding 
to the annual rent of the preceding term iwo-thircls of the net increase of any 
one year of such term ; that, at the expiry of this quartennial period, a further 
settlement would be made for a period of three years at a jama obtained by 
adding to the annual rent of the preceding term three-fourths of the net 
increase of any one year of such term : and that, at the expiration of these 
four settlements including a period of eleven years {i.e. to end of 1222), a 
permanent settlement would be concluded for such lauds as were iu a suffi¬ 
ciently improved state of cultivation to warrant the measure^ on such terms as 
Government should deem fair and eqtiitable. This proclamation was incor¬ 
porated in Regulation XII of 1805, which recites the measures taken by the 
Board of Commissioners and provides generally for the settlement of the 
province. The rule that the jama of the last year of the quartennial settle¬ 
ment should become perpetual was extended to Cuttack by section 6, Regu¬ 
lation X of 1807, but was again rescinded by section 2, Regulation VI of 180S, 
which Regulation enacted that, instead of a quartennial settlement, a settlement 
should be made for one year (1216), and then a fresh settlement for three years 
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Directors finally resolved that it was essential to their 
judgment, on the adequacy and stability of any settle- Deiailcd 
rnent submitted for their confirmation, not merely 
they should have ample information respecting the general Land direct 
nature and the resources of the districts, the extent of the 


(1217-18-19), and that the jama of 1219 should be fixed for ever, if the Court 
of Directors gave their sanction. By the same Regulation a Special Commission 
was created for superintending the settle nent, which, on the completion of 
this work, was abolished by Regulation IV of 1810, and the powers of the 
Commissioner transferred to the Board of Revenue. The orders of the Court 
of Directors being opposed to the perpetuity of the settlement, section 2, 
Regulation X of 1812, rescinded the absolute promise of a permanent settle¬ 
ment contained in sections 5 ^ ‘^f Regulation X of 1807 ; but section 3 of 

the same Regulation declared to be in full force the rule that, at the expiration 
of 1222 a permanent settlement would be concluded for such lands as might 
be in a sufficiently improved state of cultivation to warrant the measure. The 
Board of Revenue were directed by section 5 (see supra') to submit the neces¬ 
sary report, A further change was made by Regulation I of 1813, which 
directed a settlement for one year (1220). then a settlement for two years 
(1221-22), at the expiry of which the Board were to confonn tdthe provisions 
of section 5, Regulation X of 1212. The Report of the Board as to what 
lands w^ere and were not in a state of cultivation to warrant a permanent 
settlement was not however sent in; and Regulation III of 1815, reciting 
that unavoidable delay had occurred in providing for the revision of the settle¬ 
ment, continued the existing arrangement till the end of 1223. Regulation 
VI of 1816, reciting that the information acquired by Government respecting 
the limits and produce of estates was too imperfect to afford grounds for the 
adjustment of a perpetual assessment, declared that the existing settlement 
should remain in force for a further period of three years, t.e. to the end of 
1226. Disturbances, due in a great measure to the operation of the Sale Law, 
now took place, and a Special Commissioner was appointed by Regulation V 
of 1818, and was vested with the powers of the Board of Revenue as well as 
with judicial powers for the administration of civil and criminal justice. 
Regulation XIII of 181S extended the settlement for a further period of three 
years, to the end of 1229, in order to “afford due time to the revenue officers 
to collect the materials necessary for the formation of a settlement on proper 
principles.” The m?,terials were not however collected, and clause 2, section 
2 of Regulation VII of 1822, extended the settlement for five years, to the 
end of 1234. Act v; of 1837 declared the then existing settlement in force 
until a new settlement should be completed and confirmed. The settlement 
so completed and confirmed extended to the end of 1274. Before its expiry, 
Act X (B.C.) of 1867 was passed, which continued such settlement for a 
further period of thirty years^ i.c. to the end of 1304. The Province of 
Cuttack (which includes the Districts of Cuttack, Puri ami Balasore) has not 
therefore been as yet permanently settled, and is not likely to be so until the 
close of the present century. 
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land cultivated and capable of cultivation, and the quality 
and value of the produce, but likewise that they should 
receive a full and particular detail of all local tenures and 
usages, of the rates of rent and the modes in which it was 
collected and distributed, of the constitution of the village 
communities and the rights and interests of the classes 
composing them, of the character and habits of the people, 
and generally of all points relating to the internal condi¬ 
tion of the country.^ Regulation VII of 1822, the main 


^ Mr. Holt Maefcenrie’s Memorandum of the 1 st July 1819, 8 224. I'.lsc- 
where in the same Memorandum, Mr. Mackenzie remarked that the tendency 
of our revenue system had been to pay rather too Uttie respect to the various 
tenures and other circumstances attaching to the Village Communitiesi whicli 
must (if private rights be held sacred) limit the Government demand—and he 
gave it as his opinion that the adequacy or inadequacy of any assessment of 
revenue could not be determined without an inquiry into the tenures, rights and 
privileges of the community ; and that such inquiry would properly be united 
with the investigation of the extent and produce of estates before declaring the 
cases to which the provisions of a permanent settlement should be held 
applicable—§§ 253, 254, 302 anc* 3 i 6 - I" Revenue Letter of the tyih 
March 1S15, the Directors themselves had said : “ In like manner, it might 

be asked, when the zemindars are not themselves the cultivators, what are the 
rights of the cultivating raiyaist What proportion of the gross produce of the 
soil do they pay to the zemMars ? Is this fixed by custom, by agreement, or 
by the discretion of the zemindars? Is it paid in kind, or commuted into 
money? Is the proportion the same in all situations, or does it vary in different 
parganas, and in different species of soil in the same pargana ? Can a zemindar 
legally dispossess a resident raiyat, who has regularly paid the customary rent 
for his land, to make way for one who may engage to pay more than the 
customary rent? If he can, how is the power reconcilable with the privileges 
which we are warranted by great authorities in ascribing to the raiyats ? If 
they cannot, how is the want of power reconcilable with the absolute right of 
property in the soil, which, under a permanent settlement, we profess to convey 
to the zemindars? What rules have been digested to enforce the grant of pa/tas, 
and thereby to avert the manifold evils which have resulted from the total 
inefficiency of the Regulations for that pun»se in the Lower Provinces ? And 
lastly. What measures have been adopted for placing the offices of hanungo and 
patwarl in that state of efficiency, which we regard as altogether indispensable 
to the security of the legitimate rights of Government, the zemimiars, and the 
raiyats, and to the prevention of those numerous and fatal disorders, which 
may be’ traced, in great part, to the degeneracy or entire suppression of those 
offices in the Lower Provinces ? ’—I Kevenue Selections, 291. The result of 
the inquiries as to the zemindar's power to eject was thus summed up in 
a letter dated 5th January 1819, Ironi the Board of Commissioners “ The 





mtST/fy 



and Tenant in Various Countries — {India). 683 




V! I of 1822 , 


principles of which were suggested by Mr. Holt Macken- 
zie\s Memorandum,^ was passed in order to give effect fjfirnlofwn 
to this resolution. The preamble of this Regulation recites 
it to be the wish and intention of Government that, in 
revising the then existing settlement, the efforts of the 
Revenue Officers should be chiefly directed not to any 
general and extensive enhancement of the jarna, but to 
the objects of equalizing the public burthens and of ascer¬ 
taining, settlings and recording the rights, interests, privi¬ 
leges, and properties of all persons and classes owning, occu¬ 
pying, managing, or cultivating the la^id, or gathering or dis* 
posing of its produce, or collecting or appropriating the rent 
or revenue payable 011 account of land or the produce of 
land, or paying or receiving any cesses, contributions or 
perquisites to or from any persons resident in, or owning, 
occupying'or holding parcels of any village or mahal. 

Section 9 enacted that it shall be the duty of Collectors 
and other officers exercising the powers of Collectors, on 
the occasion of making or revising settlements of the land* 
revenue, to unite with the adjustment of the assessment and 
the investigation of the extent and produce of the lands, the 
object of ascertaining and recording the fdlest possible 
information in regard to landed tenures, the rights, interests, 
and privileges of the various classes of the agriadtural com¬ 
munity f —and that for this purpose their proceedings should 
cmhY^iCQhe formation of as accurate a record as possible 
of all local usages connected with landed tenures, as full as 
practicable a specification of all persons enjoying the possession 
and property of the soil or vested with any heritable or trans- 


reporls now submitted would show that the landholders conceive themselves 
to possess the power of ousting resident tenants, although the practical 
exercise of sucli power does not appear to be frequent; and we believe that 
in estates consisting of single village.s, more instances would be found of 
tenants deserting, from the inducement of lands on cheai^er terms in another 
place, than of tenants dispossessed to make way for persons offering a hi^rher 
rent. The legality of this power would be a question for the Courts to 
decide, unless Government should' think proper to determine it by a legislative 
enactment.”~III Revemte Sdcctions, lyi. See also a/Ue, page 531, noU. 

® See ante, p. 644. 
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into imme¬ 
diate effect 


ferable interest in the land or the remits of it, care being taken 
to distinguish the different modes of possession and property 
the real nature and extent of the interests held, more 
especially vohere several persons heli tnterests tn the same 
subject-matter of different kinds or degrees I' Under these 
provisions the Settlement Officers in the North-Western 
Provinces have constructed, for every settled estate, a 
“ Record of Rights ” containing the most valuable infor¬ 
mation as to all rights in land existing in those Provinces. 

§ 382. No effectual progress was however made for some 

yeLs in carrying out the inquiries contemplated by Regu¬ 
lation VII of 1822 ; and when Lord William Bentinck 
Prociswn^ . 7 /-arrived in Calcutta, and assumed the office of Governor- 
General (4th July 1828), little or nothing had been done 

noilarriir towards accomplishing the object with which this Regulation 

had been passed six years before. It was said that the suc¬ 
cessful working of the enactment w'ould entail an amount 
of labour for wffiich Collectors could not possibly find 
lei.sure amidst the press of other duties ; and that the 
detailed inquiries required by its provisions would take a 
Reasons for century for their completion. There can be no doubt that 
v-ant of pro- performed was wholly beyond the powers 

of the agency available for its performance ; and the uttei 
hopelessness of bringing any portion of it to a conclusion 
deterred even the most energetic from making a beginning. 
Lord William Bentinck applied himself to the subject, 
and, after mastering its details in personal consultation* 
with the Revenue Officers, endeavoured to devise a remedy 
for the evident mischief caused by the doubt and uncer¬ 
tainty resulting from the non-fulfilment of promises so often 
repeated. The remedy devised was twofold to lessen the 
difficulty and detail of the inquiries to be made for the 
purpose of settlement; and to increase the agency avail¬ 
able for making these inquiries. This twofold remedy was 
incorporated in Regulation IX of 1833, section 2 of which 


grens. 


* During a tour of the North-Western iVoviiices made some two years after 
bis arrival. 
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repealed so much of Regulation VII of 1822 as prescribed 
that the amount of jama to be demanded from any mahal 
should be calculated on an ascertainment of the quantity Jtemedy 
and value of actual produce, or 011 a comparison between the 
cost of production and value of produce. The repeal of iJCo/ 1833 . 
this single provision dispensed with an enormous amount 
of work not compensated by the satisfactorj.’ nature of 
the results obtainable. The third section gave an almost 
equal amount of instant relief by repealing so much of 
Regulation VII of 1822 as prescribed that the judicial 
investigation into and decision on questions of disputed 
private claims should be conducted simultaneously with 
the ascertainment of, and determination on, the amount 
of the Government demand. Settlement Officers were 
thus enabled to give their full time and attention to the 
assessment of the land-revenue, leaving these questions of 
disputed right for subsequent decision.® The increase of 
agency available for settlement work was effected by 
creating the office of Deputy Collector, which was declared 
open to Natives of India of any class or religious persua¬ 
sion. Deputy Collectors were to be subordinate to the Deputy 
Collector under whom they might be placed, and were ' 

required to perform all duties assigned to them by that 
functionary, who was empowered to employ them in 
settlement duties, in the superintendence of the Government 
Khas Mahals, and generally in the transaction of any other 
part of the duties of a Collector.® 

8 t8^ A practicable task being now presented to the Thirty years' 
Revenue Officers of Government as the result of these 
changes, settlement work was recommenced with fresh West^ni 
zeal, and made real progress under the auspices of Mr. Provinces. 
Robert Bird. In order to avoid the injurious conse¬ 
quences of temporary settlements of short duration, and 
to allow ample time for the collection of full materials 


s II will be remembered that the old settlements so often renewed were 
now on the point of expiring: and the work of reassessment was therefore 
most urgent. 

® See Regulation IX of 1833* 
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for future decision, it was now determined to moke a set¬ 
tlement for a period of thirty years. In their dispatch’ 
on this subject, the Directors wrote thus:—“Whilst we 
are anxious to promote the prosperity of the Western 
Provinces by all the means which we consider likely 
to advance that desirable end, we must decline grant¬ 
ing the discretionary power® you solicit, because we are 
not satisfied that its exercise would be beneficial either 
to the Government or to the country. We are aware, 
indeed, of the advantages which may be expected to result 
from so defining the claims of Government upon those 
interested in the soil as to create a feeling of security 
calculated to promote industry and consequent improve¬ 
ment, and we earnestly desire the establishment of such a 
system as may ensure these desirable objects. With this 
view we are prepared to sanction the formation of settle¬ 
ments for periods not exceeding thirty yearn. It appears 
to us that such a term is sufficient to inspire the holders 
and occupiers of the soil with those feelings of confidence 
which it is desirable they should possess, while it reserves 
to the State the power, without breach of faith, of revi.sing 
ihu rnimure. settlements at the expiration of the term for which 
they may be made, and of participating to a reasonable 
and moderate degree in the increasing prosperity of the 
country—a power the exercise of which may become imper¬ 
atively necessary by a change in the value of the precious 
metals or an enhancement of the price of the necessaries 

of life.”.“ There are two points which we 

desire most especially to press upon your attention. The 
first is the indispen-sable necessity of a.scertaining the rights 
Utghu of Qf all parties interested in the land, and ol providing for 
Uiteresied In them as carefully as for those of the State. No claim 
the imd to should be rejected hastily or without due scrutiny, nor 
!'(* should any discouragement be offered to the presentation 

'(lejned. of claims. They should be received with attention, and 




’ Dispatch No. 6 , dated I2lh April 1837. 
* As to a permaneni settlement. 
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in\’^C* *stig‘ated with impartiality. Where a plurality of rights 
is found to exist, it will be necessary that each should be 
clearly and precisely defined both as to its nature and 
extent; and if, in any case, a settlement be made with a 
superior landholder, protection must be afforded to those 
who hold under him. The advantages which the chief 
will enjoy from the assessment being fixed for a definite 
period must be extended to his inferiors; the amount of 
their payments must be regulated with reference to the 
same equitable principles which will govern the contract 
between the superior landholder and the Government, and 
the latter must not only insist upon the formal recognition 
of the right of these advantages, but guarantee their 
substantial enjoyment'* 

§ 384. “ With regard to the practice which exists of 

forming assessments according to the value of the crops 
produced, and not according to the value or capabilities of 
the land, a subject which was noticed by us in our dispatch 
of the 15th February 1833, this is a mode of assessment 
which, we find by the proceedings under review, continues 
to be observed in many districts in the Western Provinces— 
a practice which, as remarked by Lord William Bentinck,^ 
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«On this subject Lord William Bentinck said in his Minute of the 26th 
September 1832 As fiir as the rights of the Government are concerned, 
I think I am at liberty to assume that a minute inquisition into the capacity 
of each field or each village of the country is unnecessary. As observed 
by the Governor of Madras, in his Minute, dated the loth of May 1822 

* In fixing the assessment of the lands of any village, the safest guide is the 
actual produce and collections of former years. Nor is any such investiga¬ 
tion intended for the benefit of agriculturists, not having permanent interest 
in the soil; for, as observed in the same minute, the rent which the assess¬ 
ment is intended to fix is that of Government, not that of the raiyat and his 
tenant.* The object of the minute surveys hitherto conducted has been 
to fix the payment which Government can properly require as revenue from 
those who directly contribute it, in other words, the amount of private 
rent available for taxation in the hands of the <x)inm\mity, and the amount 
which should be conlributtd by each individual of that community. But 
it has been expressly stated by Sir Thomas Munro, than whom it will be 
admitted there could not have been a more competent judge, that calcula¬ 
tions of produce proceeding from the detail to the aggregate are apt to be 
enormous. Experience has abundantly proved the justness of this state- 
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must act as a check on industr}^ and discourage cultivation. 
We are desirous of drawing your particular attention 


ment. In their letter, dated the 25t,h of May 1831, the Sadr Board have 
observed as follows :—' It may be assumed as a fact that the real accounts of 
the rents of villages cannot be obtained from those who are interested, or 
think they are interested, in withholding them; and to presume that (he 
jEuropean ojffieers of this Geyvernmcnt, ivho have m direct connection %vith ap'i- 
cidhtrai operations, are ijuaii/ted to assess the rent of every feld in a village 
by classifications of soil, and nice calculations of average produce and prices, 
even thoitgh the extent of stock and personal means of each raiyat, ivhick 
should have some infitunce at least in such matters, zacre knenvn, is, in our 
opinion, to prestwte that, in support of zohic/i neither the actual results of 
experiment, nor the fair deductions of reason can be adduced^ The degree of 
success which has attended the detailed survey withiii the Poona Collec- 
torate may be judged of from the observations in the letter from the Bombay 
Government, dated the 2nd of May 1832, from which it would appear to 
have been the opinion of the principal Collector of Ahmednuggur, ‘ that 
the results contemplated by the instituti<5n of survey have not been attained, 
and that the adoption of the new rates will in reality tend rather to increase 
than to diminish those inequalities of assessment, wliich it was one of the 
primary objects of the survey to remedy. ’ In a reply to one of the questions 
propounded to him by the Committee of the House of Commons, in his 
examination which I have recently had an opportunity of perusing, Mr. 
Mill has made the following .remark ;—‘Unhappily the assessment partakes 
too much of gucss-w'ork. everywhere, and it has been stated in one of the 
questions already put, that it is little better than guess-work in Phigland, 
Great pains have been taken in India to make it as little guess-work as 
possible, and I alluded to the Deccan as a particular case in which care has 
been take to ascertain the capabilities of the soil, the cost of production, 
and the surplus that may remain after remuneration is made to the cultivators.’ 
The extract from tlie dispatch of the Bombay Government above given, 
will show how completely the above anticipation has proved fallacious. .In¬ 
deed, the proposed object of all the minute surveys which have been under¬ 
taken, seems to have been, not so much the security of the Government 
revenue, as the security of the rights of the agricultural community. Even 
for this purpose, the system hitherto adopted seems to have failed. As 
regards the materials which should be had recourse to with a view to xhe 
determination of tlie Government assessment, 1 shall here transcribe the 48th 
and 49th paragraphs of the Resolution 1 caused to be recorded on the 20th of 
January last. I have not since seen any reason to doubt the accuracy of the 
opinions therein stated:—‘ With regard to the practical effect of the minute 
investigation into produce, with a view to fix the public assessment, the senti¬ 
ments of the Revenue officers will he best shown by citing the ijtli paragraph 
of the letter from the Chief Commissioner of Delhi,’ It is remarkable 
that, notwithstanding the care with which Mr. Glyn has apparently laboured 
to apply to the regulation of the Government demand the several principles 
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IS subject in especial connexion with the cultivation 
of cotton, sugar, coffee and other staple commodities 

suited to the home markets.”.“ The prospect 

is thus opened to Europeans, and will doubtless be em¬ 
braced of investing their capital in the cultivation of 
staple articles of product in India, and it may be hoped 
that corresponding benefits to the agricultural community 
will accompany the extension of more valuable cultiva¬ 
tion. It is nevertheless imperative on us not only to 
watch narrowly the interests of the native population, ropeon En- 
but to use every means and embrace every opportunity terpnse. 
of improving tho.se interests and ameliorating the general 
condition of the people. European enterprise and Euro¬ 
pean capital are ever ready to secure the advantages 
which any changes in State policy, commercial or finan¬ 
cial, may seem to hold out; and this it is not our desire 
to check. At the same time it behoves us to be some¬ 
thing more than quiescent with regard to our native 
subjects, who having the skill and industry may want the 
enterprise and capital of the Europeans, and occasionally 
to lead and assist them in the line of improvement. 

This we consider to be the true policy of a liberal govern¬ 
ment ruling over a people not possessing the knowledge 
or means of developing all the resources of their native 
land.” “You are aware that the practice existed at 
Bombay and Madras as well as in Bengal of making the 
assessment according to the produce^ and not according to the 
value and capacities of the lands, and that it was stated 
that the Revenue could not afford to bear the change 


by which it should be theoretically guided, the result, so far from having 
led to the establishment of any practical rule of settlement, founded on the 
application of those principles, seems only to have manifested the insuffi¬ 
ciency of them ail; and although the calculations of which they were the 
basis have served to check the conclusions drawn from a merely conjectural 
estimate of the subject of computation, yet, after all, the principal data of 
settlement appear to have been derived from a review of past payments 
compared with present circumstances, and from other obvious considerations 
of position, and facility in realizing the current revenue, aided by the reports 
of the Tchsildars concerning the character and condition of the proprietors. 

X 2 
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contemplated by our instructions on this subject. We 
trust, however, that this practice is generally discontinued 
at Madras and Bombay, and that the prohibitoiy instruc¬ 
tions which have from time to time been received from’ 
us on this subject will be kept in view during the pro¬ 
gress of the new settlements in the Western Provinces, 
and ultimately put a stop to this very objectionable mode 
of assessment. It ts tJw productive power of the land and 
not its actual produce that should be taken as the guide 
in making the assessments. By this mode the best descrip¬ 
tion of encouragement is given to the cultivator to extend 
cultivation, and raise crops immediately beneficial and 
profitable to himself; and such a system we have on 
former occasions observed, and are still of opinion, would 
not ultimately be found detrimental to the interests of the 
State.^’ 

§ 385. The assessment of the North-Western Provinces 
was completed in about ten years. The settlement of the 
districts having however been made for different periods, 
and the duration of the settlement, as stated in the engage¬ 
ments of the Malguzars, not always agreeing with that 
sanctioned by Government, Act VIII of 1846 was passed 
to avoid the confusion and litigation which might in conse¬ 
quence arise, and also to provide for the continuance of 
the then existing settlements until a fresh revision should 
take place.^ The first section of this Act fixed the jama 
of each district up to and until a certain date specified 
therein. The first settlement to expire according to these 
provisions was that of Saharan pore, which was fixed up to 
the I St July 1857. The last to expire was that of Banda, 
which was fixed up to the ist July 1874. The settlements 
of the remaining districts were fixed up to dates falling 
within the intermediate years. Section 5 of the Act pro¬ 
vided for the payment of the same jama after those dates 
from year to year until a fresh or revised settlement was 


* Verbatim from the Preamble to the Act. Malgtizars are the person who 
pay the malguzari^ or revenue. Jama is the amount of revenue or rent annti« 
ally payable. 
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effected. It thus happened that the settlements of the 
districts in the North-Western Provinces began to fall in 
for revi.sion at the period of an important political crisis 
in the history of the country,—namely, the period of the 
Mutiny and the subsequent transfer of the Government 
from the Company to the Crown. After the suppression 
of the Mutiny and the restoration of order, the subject 
of the permanent settlement of the land-revenue of India 
was considered by Her Majesty’s Government, who came to 
the deliberate conclusion that a settlement in perpetuity in 
all districts in which the conditions absolutely required as 
preliminary to such a measure then were or might there¬ 
after be fulfilled, was a measure dictated by .sound policy 
and calculated to accelerate the development of the re¬ 
sources of India, and to ensure, in the highest degree, the 
welfare and contentment of all classes of Her Majesty s 
subjects in that countr>c“ It was accordingly resolved to 
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* Revemie Dispatch No. 14 of gtk July 1862, published at page 2889 of ike 
Calcutta Gazette of i 6 ik August 1862. The consideration of the question 
arose out of a Resoluiion of the Governor-General in Council regarding the 
j<ale of waste lands and the redemption of the land-revenue thereupon. It is 
to be observed that the measure contemplated by the Home Government is 
Uiore extensive than any scheme for a permanent settlement ever before enter¬ 
tained, seeing that the resolution was to sanction a Permanent Settlement of the 
laiulrevenicc throughout India, It was indeed considered that the Madras 
and Bombay Presidencies were not generally in a condition which would 
warrant a permanent settiem'uit of the assessed lands at the then existing 
rates, but in both presidencies it was intended to give the benefit of the 
measure to such districts as from time to time became fit for it. I his irnji.>ortant 
dispatch is too long to reproduce the whole of it here, but the following 
paragraphs will show some of the most important reasons taken into con¬ 
sideration by the Home Government:— 

The land-revenue of India, as of all eastern countries, is less to be regarded 
as a tax on the landowners than as the result of a kind of joint ownership in 
the soil or its produce, under which the latter is divided, in unequal and 
generally undefined proportions, between the ostensible proprietors and the 
State. It is not only just but necessary for the security of the landowner that 
the respective shares in the produce should, at any given period, or for specified 
terms, be strictly limited and defined. The increase of populadon, the 
improvement of communications, and the accumulation of wealth have a 
tendency to increase the extent of cultivation and the value of the net produce 
or rent, and the Government may rightly claim to participate in those advan¬ 
tages which accrue from the general progress of society. This has hitherto 
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sanction a permanent settlement of the land-re\ 
throughout India, to be introduced gradually into all dis- 



been effected by means of periodical adjustments of the share, or at least of 
its value in money, which belongs to the State, 

“ By many persons great advantages have been anticipated from what is 
usually called a Permanent Settlement, that is, by the State fixing, once and 
for ever, the demand on the produce of the land, and foregoing all prospect 
of any future increase from that source. It has been urged that not only 
would a general feeling of contentment be diffused among the landholders, 
hut that they would thereby become attached, by the strongest ties of personal 
interest, to the Government by which that permanency is guaranteed. It is 
further alleged that by this means only can sufficient inducement be afforded 
to the proprietors to lay out capital on the land, and to introduce improvements 
by which the wealth and prosperity of the country would be increased. . . , 

Her Majesty's Government entertain no doubt of the political advantages vo?di'h 
nvould attend a Permanent Settlement. The security and, it may almost be 
said, the absolute creation of property in the soil which will flow from limita¬ 
tion in perpetuity of the demands of the State on the owners of land, cannot 
fail to stimulate or confirm their sentiments of attachment and loyalty to the 
Government by whom so great a boon has been conceded, and c>n whose 

existence its permanency will depend. 

Jt must also be renumbered that all revisions of assessment, alth&ugh occurring 
only at inte^-vals of th irty years, nevertheks: demand, for a considerable time 
previous to their expiration, much of the attention of the most experienced 
Civil Officers, whose services can be ill-spared from their regular administrative 
ditties. Under the best arrangements the operation cannot fail to be harassing, 
vexatious, and, perhaps, even oppressive to the people affected by it. The 
work can only be accomplished by the aid of large establishments of Native 
Ministerial Officers, who must, of necessity, have great opportunities for 
peculation, extortion, and abuse of power. Moreover, as the period for 
resettlement approaches, the agricultural classes, with the view of evading a 
true estimate of the actual value of their lands, contract their cultivation, 
cease to grow the most profitable crops, and allow wells and watercourses to 
fall into decay. These practices are certainly more detrimental to themselves 
than to the Government, but there can he no question that they prevail exten¬ 
sively. The remedy for these evils, the needless occupation of the valuable 
time of the public Officers employed in the revision, the extortion of the 
subordinate officials, and the loss of wealth to the community from the deterior¬ 
ation of cultivation, lies in a permanent settlement of the land-revenue. 

“ The course of events which has been anticipated is, indeed, only that 
which has taken place in every civilized country. Experience shows that in 
their early stages nations derived almost the whole of their public resources in 
a direct manner from the produce of the soil, but that, as they grew in wealth 
and civilization, the basis of taxation has been changed, and the revenue has 
been in a great degree derived indirectly by means of imposts on articles 
which the increasing means of the people, consequent on a state of security 
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trlcts or parts of districts in which no considerable increase 
was to be expected in the land-revenue, and where its 
equitable apportionment had been or might thereafter be 
satisfactorily ascertained. It was pointed out that a full, 
fair and equable rent must first be imposed on all lands 
under temporary settlement, and that the preliminary step 
of a revision was necessary in order to ensure accurate 
results. The Government of India were at the same time 
reminded that whenever a permanent settlement was made 
directly with individuals or communities for estates in which 
other persons possessed subordinate rights and interests, 
these rights and interests should be guarded with the 
greatest care, so as to avoid the errors now acknowledged to 
have resulted from the Permanent Settlement of Bengal 
§ 386. There was a general consensus of opinion 
that, with one or two exceptions, the districts in the 
North-Western Provinces in whole or in part fulfilled the 
conditions entitling to a permanent settlement upon the 
principles laid down by the Home Government. It was 
determined, therefore, in accordance with the instructions 
given for carrying those principles into effect, that, as the 
term of the thirty years^ settlement in each district drew to 
a close, the opportunity should be taken of revising the 
assessment finally w^ith a view to its being declared per¬ 
manent for ever.^ There were two classes of districts in 
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and prosperity, have enabled them to consume in greater abundance. I am 
aware that it has been stated as an objection to promoting such a course of 
things in India that, in most European countries, the advantages of this change 
have been mainly appropriated by the large landowners ; but it must be remem¬ 
bered that in India, and specially in the districts under raiyatzvari settlement, 
the great bulk of the agricultural population are the proprietors, subject only 
to the payment of the assessment, of the lands which they till ; and that, 
consequently, the benefit of a permanent settlement would be enjoyed, not by 
a narrow and limited class, but by the majority of the people. 

“ The apprehension of a possible fall in^the relative value of money, which 
has been previously noticed, though deserving consideration, does not seem to 
Her Majesty’s Government to be of sufficient moment to influence their judg^ 
inent to any material extent in disposing of this important question.” 

^Minute of the Gffvernor-Genera!^ dated yh March />ara. 10—/age 

431 of the Supplement to the Gazette of Ifidia of October 13/yh 1866.. 
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respect of which no difficulty was felt by those charged 
with the duty of putting the broad rule into operation. 
Districts in which the estates were so fairly cultivated and 
their resources so fully developed as to warrant the imme¬ 
diate introduction of a permanent settlement were, as a 
matter of course, to be admitted to the benefit of the 
measure, which was on the other hand to be refused to 
districts in which agriculture was backward, population 
scanty, and rent not fully developed. There was, however, 
a third class whose condition was intermediate between 
these, consisting,- that is, of districts in which a large 
number of estates were sufficiently cultivated to justify 
the introduction of a permanent settlement, but which at 
the same time contained also a considerable proportion of 
estates with resources imperfectly developed, and which 
could not therefore be permanently settled on their existing 
assets without entailing a prospective loss to the State.^ A 
difficulty was felt as to the course to be pursued in dealing 
with this class. It was proposed by the Governor-General 
to pave the way for the introduction of a permanent settle¬ 
ment of such districts by fixing, at the time of making a 
thirty years’ settlement, firsts the amount of assessment 
payable during such settlement; and secondly, a further 
sum calculated upon a supposed development of resources 
which, if the proprietor were willing, he might, at the 
expiry of the thirty years’ settlement, accept as the maxi¬ 
mum amount demandable by the Government Her 
Majesty’s Government, remarking^ that this proposal, 
while it failed altogether to bind the landholder, imposed 
a distant and possibly an inconvenient and improvident 
obligation on the State, were not however prepared to give 
their sanction to any settlement in perpetuity-which was 
based, not on the existing assets of the estates to which it 
is to be applied, but on a prospective estimate of their 
future capabilities. They declared their readiness to 


* Dispatch Mj. ii 0/ 24/A March 1865 and other pape 7 'spublished, pp. 431 
—460 of the Supplement to the Ga^ictte of India of \yh October i866. 

* Dispatch No. 11 of 24/A March 1S65, idem. 



authorize an immediate settlement in perpetuity, after 
revision, for all estates in wliich the actual cultivation 
amounted to 8o per cent, of the cultivable area; but they 
directed that all other estates, in which the cultivation was 
so backward, and the future development of their resources 
so uncertain that they were unfitted for a settlement in 
perpetuity, should be treated in the ordinary manner and 
settled for a term not e.Kceeding thirty years, no expecta¬ 
tion being held out and no pledge being given to the pro¬ 
prietors in respect to the course which, at the expiration ol 
that term, it might appear expedient to the Government of 
the day to pursue in dealing with their properties. It was 
further intimated that where no pledge had been given or 
any expectation held out of a settlement for so long a 
period as thirty years, it might probably be expedient to 
limit its duration to a period of fifteen or twenty years, at 
the expiration of which term cultivation might have so far 
advanced as to bring the estates within the conditions, 
which would entitle them to a settlement in perpetuity.^ 

§ 387. In a subsequent dispatch’ the rule thus laid 


* The result of the instructions contained in this Dispatch is that the per¬ 
manent settlement of a District is not delayed until all the estates therein have 
come up to the required standard : but the fitness of each estate is estimated 
separately. Some of the estates in a district may therefore be permanently 
settled, while others are not. In this Dispatch the Home Government also 
approved of a proposal to reserve, when making a perpetual settlement, a right 
to claim as revenue a share of the produce of mines. 

^ Of i^rd March 1867. In the .same Dispatch there is the following 
passage, ^^hich indicates a certain change in the opinion of the Home Govern¬ 
ment as to the expediency of a permanent settlement:—“ In consenting to a 
permanent settlement of the land-revenue at the present time. Her Majesty’s 
Government are advisedly making a great financial sacrifice in favour of the 
proprietors of land. They are giving up the prospect of a large future 
revenue, wliich might have been made available for the promotion of objects 
of general utility and might have rendered it possible to dispense with other 
forms of taxation. This sacrifice they are prepared to make in coiisidei-ation 
of the great importance of connecting the interests of the proprietors of the 
land with the stability of the British Government. It is right, however, that 
I should point out that the advantages now conferred upon the landholders 
are far greater than those contemplated in former times, and especially that 
they are quite beyond the scope of the expectations held out when Lord 
Cornwallis left rather less than one-tenth of the rental to the zemindar. The 
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down was repeated in the form of a limitation, namely, 
that no estate shall be permanently settled in which the 
actual cultivation amounts to less than 80 per cent, of the 
cultivable area : and a further limitation vvas added, namely, 
that no permanent settlement shall be concluded for any 
estates to which canal irrigation is, in the opinion of the 
Governor-General in Council, likely to be extended within 
the next twenty years, and the existing assets of which 
would thereby be increased in the proportion of twenty 
per cent. Subject to these two limitations, the orders for 
a permanent settlement remained unaltered. Within the 
next four years, however, the Government had the weighti¬ 
est reasons for doubting the sufficiency of these limitations, 
and the whole question of the wisdom and expediency 
of such a measure was again brought under discussion. 
The Settlement Officer, who was charged with the 
assessment of Pargana Baghput in Zillah Mirat, came 
to the conclusion that Rs. 2,45,000 would be a fair assess¬ 
ment, regard being had to the great improvement in aigri- 
culture. The then existing assessment was only Rs. 
1,48,000. It would have been altogether out of the ques¬ 
tion to raise the revenue from this amount to Rs. 2,45,000 
per saltum. The Settlement Officer was of opinion that 
Rs. 2,10,000 would be as high as it would be safe to raise 
it in the first instance without risk to the well-being of the 


present assessment will leave him half; ami, in addition to thiSs omftjth of 
tk ’ cultivahle land, if at present ■iinatltwated, is to he allmoed to ?‘emain free 
of assessment for ever. Moreover this settleinent, instead of being granted 
(as was the case in Bengal and Bahar) at a time of extreme depression and 
impoverishment, is granted at a time of unparalleled hopefulness for all kinds 
of industry in India, when the demand for ever)^ kind of produce is rapidly 
increasing and the price rising, and when railways and other forms of enter¬ 
prise are beginning to develop the vast resources of the country and to add to 
the wealth of all classes and most especially to that of those connected with 
the land. Under these circumstances it does not appear to he either necessary 
or reasonable that the Government, as trustees for the whole body of the 
people, should confer upon the landholder, in addition to the other benefits 
which I have pointed out, the w'hole of the great increase in the value of his 
land which will certainly result from the extension of irrigation without 
making any reservation on behalf of the public interest.” 
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§L 


proprietors and prosperity of the property. The impos¬ 
sibility of at once fixing the assessment at Rs. 2,45,000 
was due to two cau.ses, as to which there was neither doubt 
nor dispute. The first of these was the general principle 
long admitted in practice, that too sudden a rise is likely 
to involve, if not ruin, the proprietors, sufficient time not Question , 
being allowed them to adjust their circumstances to their 
diminished profits. The second cause was that rents had 
not risen in proportion to the improvetnent of the Paigana. 

The tw'o conditions precedent to a permanent settlement 
prescribed in the dispatch of 1867 were fulfilled, yet if a 
permanent settlement were made at the possible assess¬ 
ment of Rs. 2,10,000, there would be a loss for ever of 
Rs. 35,000 a year to Government* Similarly, upon the 
revision of the assessment of the Biilandshahar District, 
it appeared that if a permanent settlement were made at Cn.se of the 
the amount of revenue which it was possible for the pro- 
prietors to pay, having regard to the rents which they 
received from their tenants. Government would have to 
relinquish an increase of fourteen per cent, upon that 
tisscssnicnt. The fact was, that the share of the cultivsttor*, 
according- to the usage of the district at the time of settle¬ 
ment, was too large, and the share of the proprietor (i.e, 
the rent) too low. An upward movement of rent had 
however begun. The proprietors, emancipated from the 
conservative influence of rent in kind, were endeavouring 
to push their standard of rent as high as the tenantry- 
would bear it.^ Until this movement had been completely 
carried out, an assessment fair to Government could not 
be imposed upon the proprietors, and a permanent settle¬ 
ment at any lower assessment would be an inexpedient 
relinquishment of what ought to come into the coffers of 
the State. 


^ See .Minute of the Lieutenant-Governor of the North-IVestem Prerinncesy 
^ of Extra Supplement to the Gazette of hidla of y‘d October 1871. 

The Government did not claim to share in any further enhancement due 

to improvement from expenditure of lal>our and capital or rise in prices,_See 

Minute of the Lieutenant-Governor, p. 19, Extra Supplement to the Gazette of 
India of -^rd October 1871. 
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§ 388. The Lieutenant-Governor of the North-Western 
Provinces, in asking the sanction of the Supreme Govern¬ 
ment to a deferment of a permanent settlement, observed 
that the sacrifice of revenue, which would be the conse¬ 
quence of, immediately carrying out this measure would be 
gratuitous and indefensible, for the increase of income to 
Settlement the proprietor would not represent the profit of capital 

inadvimlde j^^yested on the faith of such settlement, but the mere 
not developed, assertion by the proprietor of a larger and more legitimate 
share in already existing assets. He considered that the 
sacrifice to which Government had consented in conceding a 
permanent settlement was a sacrifice of future revenue from 
improvements accelerated by the increased investment of 
capital by proprietors, when secure of the whole result^ ; 
but that in the case of a settlement based on an imperfect¬ 
ly developed rental, the sacrifice would be of future 
revenue, created by no such expenditure, but simply by 
the exertion of proprietary power in increasing the relative 
share of the produce which constitutes rent. This being a 
process which in the nature of things would come to pass'* 

* In so far as the increase would be due to the investment of capital, it 
might be argued that there vva.s no sacrifice, as Government could fairly claim 
no part of such increase. The experience of Bengal has .shown the impro¬ 
bability of capital being invested, even when the proprietors are secure of the 
whole result. 

5 With the greatest respect for the opinions of the able author of the 
Minute from which the above is quoted, I doubt the full inference to which 
the assumption here contained would lead, viz. that proprietary power 
would or could be successfully exerted under the laws we have made so as to 
enhance the rent, i.e. increase the proprietor’s share up to the full limit which 
these laws allow. There is a considerable di(Terence between the inhabitants of 
Bengal and the inhabitants of the North-Western Provinces as regards submis¬ 
sion to exaction and oppression. Mr. Auckland Colvin, in his Memorandum 
on the Revision of Land-Revenue Settlement in the. North- Western Provinces, 
says :—“ There are villages here within sixteen miles of the table at which 
I am writing, where it is as much as the auction-purchaser’s life is worth to 
show his face unattended by a rabble of cudgellers. He may sue his tenants 
and obtain decrees ; but payment of those rents he will not get, A long series 
of struggles, commencing in our Courts, marked in their progress certainly 
by aftVays, and very probably ending in murder, may possibly lead him at 
length to the position of an English proprietor. But in defence of their old 
rates, the Bramin or Rajput or Syud community, as the case may be, ignoiant 
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equally whether the settlement were in perpetuity or for 
a term, the sacrifice would consequently be gratuitous, 

• made without any corresponding object of return. 
Under these circumstances, it was suggested that a 
third condition of permanent settlement was shown to 
be ncccssary—namely, evidence that the standard of rent 
prevalent, or the estimate of ‘ net produce * on which the 
assessments are based, is adequate ; or, having due regard to 
soil, facilities of irrigation and ratio of dry and wet land, 
is not below the level of rent throughout the country at 
large. The adoption of this suggestion would, in all pro¬ 
bability, it was intimated, necessitate a re-consideration 
of the fitness for permanent settlement of estates, which 
had been reported fit, as fulfilling the two conditions pres¬ 
cribed in the dispatch of 1867.^ The Government of 
India, while admitting as indisputably correct the conclu¬ 
sion that the existing conditions of a permanent settle¬ 
ment were insufficient, was not however prepared to agree 
that the third condition above suggested would supply 
the insufficiency of the former rules. The Lieutenant- 
Governor of the North-Western Provinces appeared to 
assume that the share of the actual cultivator was larger 
than it ought to be. Until the excess enjoyed by the 
cultivator without right was transferred to the proprietor, 
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of political economy, and mindful only of the traditions which record the 
origin and terms of their holding, will risk property and life itself.” In a note 
he mentions the case of a village in Shahjahanpore sold for arrears of revenue 
and purchased by a Bunnia, or Grain-dealer, who was soon glad to dispose of it to 
a Mahomedan Vakil, under whose regime the tenants, many of whom had l)een 
the worst possible characters, became comparatively reformed, but still objected 
decidedly either to pay full rates,, or allow other tenants to take their land. The 
Assistant Settlement OlFicer, who reported the case, adds—‘‘ I believe the 
zemindar’s agent i.s most careful never to remain in the village after dark.” 
This is a germ of the state of things which came to pass in Ireland. One or 
two instances of violent resistance, inaugurated by the “ worst possible 
characters’" may create a precedent, which others, whose .antecedents are not 
equally bad, will however follow under the influence of similar exciting causesS. 

reference to the numerous papers published \xx Ois.^ Extra Supplement 
to the Qazeite of India of October y d^ 1871, will show that there were other 
parts of the country in which a state of things prevailed similar to that in the 
Bulandshahar District. 
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the Government could not obtain the full revenue to which 
it was supposed to be entitled. Now, as the Government 
revenue is only fifty per cent, of the rent, it followed that 
to make up every rupee of which that revenue fell short, 
the cultivator would be forced to pay two rupees to the 
landlord. The remedy which would raise the Government 
revenue to its legitimate amount by first giving the pro¬ 
prietor a fully developed rental could hardly be fully 
applied, unless it were admitted that it was desirable in the 
interest of the State and of the public that tenants should 
pay generally the highest possible rents, that the restric¬ 
tions placed by law or custom on the power of a landlord 
to increase his rents should be done away with, and that 
rights of occupancy should cease. This was a .solution 
not to be accepted ; but the fact that this was the only 
way out of the difficulty appeared to indicate something 
faulty in the system of asse.ssment. 

§ 389. The whole question of the Permanent Settlement 
being thus re-opened, it became necessary, in the opinion 
of the Government of India, to consider whether the 
experience, gained since-the orders of 1867 were passed, 
showed that the conditions thereby prescribed required 
amendment in other respects than those noticed by the 
Lieutenant-Governor; and this question must, the Governor- 
General in Council considered, be answered in the 
affirmative. In prescribing the existing conditions for 
permanent settlement, it appeared to have been the inten¬ 
tion of Her Majesty’s Government to affirm two principles. 
The first was that the State ought not to demand a share 
of that increase in the profits of the land, which is the 
result of the application of the capital and exertions of 
the occupant.^ The second was that it was not right that 
the State should sacrifice that share of the increased pro- 


^ This principle was expressly followed in section 30 of Act I (Bom. C.) of 
1865 : and it lies at the foundation of the Landlord’s Enhancement Law, one 
of the grounds of enhancement being that the value of the produce or the 
productive powers of the land have been increased “ othcnoise than hy the 
agency or at the expense of the raiyat. ” 






^iWlST/fy. 



and Tenant in Various Countries~{India). 701 


fits of the land which would almost certainly, within a 
period which could be easily foreseen, result from the 
application to the land, not of the skill and capital of the 
occupant, but of the skill and capital of the State itself 
This latter principle had been admitted in the case of 
increase of value resulting from the construction of canals. 
There is no reason why it should not apply also to cases 
of construction of railways or other public works or to 
other causes independent of the action of the occupant 
of the land. Great as the additional value given to the 
land by works of irrigation undoubtedly was, it was hardly 
greater or more certain than tliat which was given by 
railways and canals of navigation, and by the opening out 
of new and profitable markets. When the question of the 
permanent settlement was formerly under discussion, the 
magnitude of the economical revolution through which 
India is passing was less obvious than it had since become. 
It might be doubted whether any parallel could be found 
in any country in the world to the changes which had taken 
place during the preceding ten or fifteen years in India, 
to the diminution in the value of the precious metals and 
the enormous increase in the prices of agricultural pro¬ 
duce. It had been suggested, at various times and by 
various authorities, that the settlement of the land-revenue 
should be made, not' upon the basis of a fixed money 
assessment, but on the basis of the value of a fixed quan¬ 
tity of produce, which value should be adjusted from time 
to time according to the average prices which prevailed. 
A permanent settlement on this basis, it had been urged, 
might be allowed without any serious sacrifice of future 
interest, and the result would be in a great measure that 
which it had long been the desire of the Government to 
obtain—a system under which improvements made at the 
expense of the occupant of the land should lead to no 
increase in the demands of the State on account of its 
share of the produce; while, on the other hand, the State 
would not lose the whole of the benefit derived by the 
land from improved administration, from the construction 
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of great public works, aticl from the general progress of the 
country. The Governor-General in Council did not wish 
to give any definite opinion on the subject, but it was one 
which was open to discussion;’^ 

* Settlement on the bas^is of the value of a fixed quantity of produce was 
the principle of Todar Mai’s system, under which, before it was overlaid with 
the ahwcibs and exactions of the Mahomedan oflicials, the cultivators are 
reported to have been prosperous and contented. Todar Mai’s settlement was 
made, as we have seen, with the actual cultivators, while under our system the 
settlement is with rent-receivers. Restrained by good government and not 
impelled by the demands of the State to exact or rack-rent, they might be unable 
to repeat the history of past times. Amongst the documents sent home to the 
Secretary of State with the papers already above referred to, were two Minutes, 
(me by the Governor-General and the other by the Hon’ble J. Strachey (since 
Lieutenant-Governor of the North-Western Provinces) in which was discussed 
the question of a permanent settlement on the basis of the value of a fixed 
quantity of produce, such value to be adjusted from time to time according to 
prevailing average prices. “ I have long believed,” writes Mr. Strachey, “ that 
if a permanent settlement can rightly be made at all, some such principle as 
this is the only one on which it could reasonably be based. It is, in fact, the 
only principle on which a permanent settlement which deserves the name is 
possible, for there is nothing really permanent in an assessment fixed in 
money, the value of which goes on steadily diminishing or changing.” He 
then gives a summary of some of the discussions which have taken place on 
the subject, and quotes from Mr. (now Sir) George CarnphelPs Note on the 
Permanent Settlement of the Land-Revenue, who refers to the commutation 
of tithes in England and of tithes and vents in .Scotland as instances of the 
application of a principle by which a charge in one sense absolutely fixed, while 
it is liable to periodical re-adjustment with reference to tlie changes in the 
relative value of money and the chief staples of production. This principle 
will be readily understood from the rule for the conversion of tithes under 
The Tithe Commutation Acts (6 and 7 Will. IV, cap. 71, amended by 23 
and 24 Vic., cap. 93, and other statutes) :—(i) Find the gross average 
money-value of the tithe of a parish or district for seven years ending Christ¬ 
mas 1835. (2) Apportion the amount of that value upon the lands of the 

several tithe-payers. (3) Ascertain how much corn could be purchased with 
such amount j one-third of it to be laid out in wheat, one-third in barley 
one-third in oats, at the average price ascertained by the weekly official re¬ 
turns of the price of corn for the seven years preceding Christmas, 1835. (4) 

In evoy future year make payable the price of the same quantity of wheat, 
barky, and oats at their average prices, founded on a like calculation of the offi¬ 
cial returns for th-e seven years ending at each preceding Christmas. These 
official returns are published in the London Gazette in January of every year^ 
and state the average price of wheat, barley and oats for the >even years end¬ 
ing on Thursday before Christmas then next preceding. 

Now to show at once how this rule would be applied to a settlement of the 





Finally the Government of India came to the 
conclusion that It had been proved by experience that tlie 
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Land-Revenue in India, let us take one staple (instead of three, in order 
to simplify the matter), vh, paddy : let us suppose tliat, at the time of settle¬ 
ment, the price of paddy was one rupee per maiind, and that the assessment 
of an estate, instead of being iked at Rs. 1,000, were fixed at 1,000 maunds of 
paddy. Let us now suppose the price of paddy to rise as a consequence of 
progress, improved markets, he ,, and that the average price of paddy during 
a subsequent period of seven years (or any other period selected as the stand¬ 
ard period of revision) came to be one rupee four annas per maund. The 
State would get the price of 1,000 maunds, but this price would now be 
Rs. 1,250, instead of Rs. 1,000. The student of Political Economy knows 
that this is merely a practical application of the theory of value, corn or paddy 
being taken as the measure of the value instead of money. Owing to an in¬ 
crease in the quantity of the precious metals and to other causes, the relative 
value of money as compared with the value of other things has fallen. Owing 
to increased demand and other causes, the relative value of corn, paddy, has 
risen. If the State had originally contracted for payment in corn comniiitable 
to its equivalent in money, the State would have gained in two ways : r.f^, by 
the incieased relative value of corn : 2;//, by the diminished relative value of 
money. Having contracted for payment in money, it has lost in these two 
ways. Those who think that a permanent settlement, on the basis of the 
valiieof a fixed quantity of produce adjustable from time to time, would 
prove successful as a means of giving the State a share in that improve¬ 
ment in the value of the land which is due to causes of a general character, 
assume tacitly that the relative value of produce will continue to increase. 
No doubt, the tendency is that it should increase. But during the last 
five-and-twenty years, there has been in India a very extraordinary increase 
of the relative value of produce and an equally extraordinary decrease of the 
relative value of money. There may, probably will, be a re-action ; and, if 
produce at its present high price were taken the measure of value instead of 
money, the Government might again be a loser instead of a gainer. 1 do not 
say that this would be so. I merely say that the contingency should not be 
forgotten. The object of the Tithe Commutation Acts, it may be well to 
remember, was to prevent disputes and litigation by the adoption of a fixed 
principle of commutation. To .share in the improvement in the value of land 
was not the main object proposed, though it has so happened that this ha,s 
been the result. The proposed principle should strongly recommend itself to 
proprietors desirous of investing capital in the improvement of their lands. 
Of the increased produce which will be the re.sult, Government will get no 
share, the permanent assessment being 1,000 maunds, whether the total pro¬ 
duce be more or less ; but lire increased i^roducc being thrown into the 
market will increase the supply, and therefore reduce the money-value. As 
the proprietor is to pay the money-value of the paddy, he will therefore have 
less to pay. Not only then will he receive the whole increase resulting from 
its capital, but the investment of such capital will diminish his former payment. 
It may be remarked that the difference between the proposed principle and 
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existing conditions regarding Permanent Settlements in 
the North-Western Provinces were insufficient, and that 
these conditions could not be applied without most serious 
and certain injury to the future interests of the public. 
The Governor-General in Council, therefore, requested the 
Lieutenant-Governor to re-consider the great question of the 
permanent settlement of the North-Western Provinces : 
and meanwhile, the whole correspondence was placed be¬ 
fore the Secretary of State, with a recommendation that, 
pending the further discussion of the entire subject, the 
orders contained in the dispatch of the 23*”*^ March 1867 
.should be held in abeyance. By a dispatch® of the 2 tst 
July 1871, this recommendation was approved, and the 
Government of India were authorized to suspend at once 
all proceedings towards the permanent settlement of any 
district until the results of the re-consideration, in all its 
bearings, of this momentous question were laid before the 
Home Government.’ In this state the matter at present 
rests, no further action having since been taken. 


To<lar Mai’s decennial revision is that Todar Mai did not absolutely fix for 
ever the quantity of produce • he fixed merely the quantity relatively, relative, 
that is, to the total quantity and varying therewith from year to year. He 
therefore took a share of the result of all improvements, to whatever causes 
they were due. 

« ]sjo. 20_See page i6i of the Extra Supplement to the Gazette of Imlia oj 

October 1871* . 

^ The dispatch No. Ii of 24th March 1865 of the Secretary of State having 
been fotwarclcd to the Government of the I'anjab for consideration, that 
Government was of opinion that any attempt to fix permanently the Government 
demand for land-revenue would be altogether premature, the province being 
in a state of agricultural infancy. Of an area of upwards of 100,000 square 
miles, only 31,513 square miles were (1870) cultivated, and only onc-fourth 
of this cultivated area was irrigated. Sir Donald McLeod, the ihtn Lieute¬ 
nant-Governor, was of opinion that it would be suicidal to declare permanent 
the weaev assessment, as the purchasing power of money would, he believed, 
be less than half in another fifty years. If however permanency must be car- 
ried into effect, he would make corn the standard. Having regard to the 
peculiarities of the country with reference to capabilities for irrigation and dis¬ 
tribution of population—to the extreme fluctuation of the prices of agncultural 
produce-and to the absence of any de-sire on the part of the population for a 
permanent settlement. Mr. Egerton, the financial Commissioner, who has 
since been Lieutenant-Governor, did not consider such a measure advisable. 
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CHAPTER XXVII. 

Landholding, and the Relation of Landlord and Tenant in 
India—Some Account of the Tenures in the Bengal Pre¬ 
sidency, 

§ 391. The nature of the zemindar's interest in his 
zemindarif and the meaning of a Taluk^ have been 
already explained. At the time of the Permanent Settle¬ 
ment, the proprietors of certain so-called Independent 
Taluks were allowed to engage for the payment of their 
revenue direct to Government, and they in consequence 
became proprietors. Other Taluks which then existed 
were left dependent, that is, the tahikdars w^ere to pay 
their revenue, not to Government direct, but to the 
zemindars, within the limits of whose estates their 
taluks are situate. All taluks created since the time 
of the Permanent Settlement are dependent f they are 
heritable and transferable, but not necessarily held at 
a fixed rent which cannot be raised, unless there is 
a special stipulation to this effect. The holdings of 
raiyats are variously termed jote, junima, occasionally 
jotefumma, and ganthl. The term jote is used especially 
in Rungpore, but also in many other districts, funirna 
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** Ante, pages 510, 513, 516. 

® Ante, pages 512, 513, 617, 618, mte. 

* For the protection from enhancement afforded to these Depmdent Taliik* 
dars, see ante, pp. SI 9 > 520. These taluks are sometimes termed shikml from 
sJiikfu ^ belly,’ hence ‘subordinate,’ ‘dependent,’ ‘ include<.l.’ The 
same class were in the old Zemindart saneuis denominated Mazkuri taluks. 
A shikml taluk cannot be created now, or at least no creation is ever made. 
The term is properly used of those taluks which were in existence at the time 
of the Permanent Settlement, and were then left dependent on the zemindars. 
Subsequent creations are usually founded on the fatni principle. 

V 2 
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is common in most districts. Gantki is prevalent in the 
Twenty-four Parganas and Jessore. Thicka is used in 
parts of the Twenty-four Parganas, and Chiik in the 
Siinderbuns. In Chittagong Eimam denotes a similar 
interest; and the term Tappa is also met with. In 
parts of Bahdr we find Gnzastha Jotes. It is not possible to 
define the peculiar incidents of each of those holdings, 
because they have been obliterated by that course of 
events which has been explained in this work ; but some 
of them, notably the jotCs the ganthly the etmamy the 
guzasthay are yet, in the understanding of the people, 
maurasi or hereditary holdings, in which the raiyats have 
an hereditary right of occupancy, so long as they pay their 
rent, however that rent may be settled. It is, according 
to the view of the agricultural community, unjust to put 
these tenures in the same category with ordinary holdings 
which have no specific appellations attached to them. 
While it is erroneous and unreasonable to reduce all 
raiyats indiscriminately to the condition of tenants-at- 
will, it is equally a mistake to suppose that there is no 
difference between old and new raiyats —between the 
descendants of the original founders of the village, the 
men who first broke up the soil, or those who by pur¬ 
chase or for a consideration have been admitted to their 
rights, and the new men, who have been settled as 
tenants of land wholly or partly brought under cultiva¬ 
tion. In Bengal the difference has been effaced by re¬ 
ducing all to the lower grade ; but in the North-Western 
Provinces, and other parts of India, the distinction has 
been recognized and maintained. There is undoubted¬ 
ly much difficulty in discriminating now between the two 
classes in the Lower Provinces, but it would be as great 
a mistake to raise all indiscriminately, as it was a 
mistake and an injustice to reduce all to the lower level. 
The raiyaty occasionally in some places, regularly in others, 
sublets the whole or part of liis holding. The person 
who holds land under a raiyat is variously termed kurfay 
bnrgay burgadar and adhiyadar or one who halves the pro- 
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This subletting is very commonly a species of 
metayage? 

§ 392, With reference to some of the tenures or hold¬ 
ings in the Lower Provinces, the Rent Commissioners say 
in their Report :—There are in many districts lots of Upmarks of 
land too large for cultivation by any ordinary family in a 
country where cultivation is not conducted by capitalists sioners, 
largely employing hired labourers and agricultural machi¬ 
nery, The size of these lots forbids the presumption that 
the original lessees contemplated cultivating them either 
with their own hands, or through the members of their 
families or by hired labour ; and all that we know of their 
history tends to negative the existence of any such inten- 


* The following additional details may help to complete the sketch. Mr. 
H. Colebrooke, in his Remarks on the Husbandry and Internal Commerce of 
Bengal y expresses an opinion that the origin of the tenures of the petty proprie¬ 
tors in Eastern Bengal is due to an extension of the rights of occupants from 
vague permanence to a declared, hereditary, and even transferable interest. 
In many parts of the country there is chakaran land, from chaka}\ a servant 
—land granted to public or private servants in lieu of wages. The Village 
Chaiikidar or watchman was commonly paid in this way. Land is sometimes 
designated from the use made of it, e, g., basOi, land used for the site of the 
ralyafs homestead from Sans, bos = to dwell; ndkbastti, land adjoining the 
basfjl land ; dt/tiy land in the village, See, Each raiyat generally holds a por¬ 
tion of each description, and the rates of rent vary, that for the bastu being 
usually the highest. Incorporeal rights and easements are not well understood 
or defined. The Jalkar or right of fishery in all large natural waters is 
regarded as a valuable property, and is usually let by the zemindar at an 
annual rent, which is sometimes considerable. Phulkar is the right of gather¬ 
ing fruit, which is occasionally let apart from the land. Rights of common 
for grazing and other purposes no doubt exist in the unappropriated waste 
land belonging to villages, but these rights have not been the subject of legis¬ 
lation or indeed of much litigation. In Bengal, fields are not generally 
enclosed unless when sugar-cane or other valuable crops are sown, and then 
the enclosure is not kept up, once the crop is gathered. In some villages as 
soon as the regular crops are off the ground, the village cattle in a common 
herd graze promiscuously over the fields of ail. In others, each villager 
grazes his own cattle on his own land, and trespass on other lands is resisted 
as vigorously as in England. Whether in the former case, any one villager 
could enclose in permanency is a question which I have never known to be 
raised. The rural population live in villages or hamlets, which consist of 
clusters of houses, built of mud, or in the lower and damper districts, of 
bamboo malting, and thatched with grass or straw. 
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tion. It will be important to describe the position of per- 
7’^^/oWrzr6-sonsofthisclassinafevv districts. As to Rungporc we 
of limgpore. take the following passage from a letter of the Collector, 
written in 1876 :—‘ The raiyat who holds direct from the 
zemindar is called a jotedar, and his holding is what-* 

ever its size, which may and does vary from one paying a 
rent of one rupee to one of which the rent is half a lakh. 
The large majority oi jotedars have small holdings and are 
raiyats proper, cultivating their lands either by their own 
or hired labour, or on the system of adhiyari or halvers. 
But a large number of jotedars have raiyats under them, 
who are called either chitkanidars or ktirpa pr^ajas. The 
chukanidars, too, have often raiyats under them, and in 
some cases, especially in the largerthere are four or 
more degrees before you get to the actual cultivator. 
Jotes are saleable quite irrespective of the term during 
which they have been held, whether jotes held direct from 
the zemindar, or ckiikani jotes^ which are held from a jote- 
dar. If a man gets a jote to-day, he can legally transfer 
it by sale to-morrow. Such sales of jotes by registered 
deed or oh decree of Court are of daily occurrence.* There 
is a strong resemblance between the interests in land in 
Rungpore and those found in the Bhootan Dooars. The 
Collector says that when the jotedar pays Rs. 100, he col¬ 
lects Rs. 200 from the actual cultivators.** 

T'hp. flowla- ^ 293. “In Backergunge there are as many as thirteen 
S i-fa- persons having successive interests in the land inferior to 

dars of that of the proprietor or zemindar.^.The origin of 

most of the taluks and howlas appears to have been a 
grant of a considerable tract of waste land upon favour¬ 
able terms as to rent to some one who undertook to bring 
it under cultivation. The grantee reclaimed portions and 
sublet portions to smaller reclaiming tenants ; or perhaps 
sublet the whole, if he could find tenants to reclaim it. 
These sublessees sublet again ; and the subletting was car¬ 
ried still lower, until the v/hole tract was divided into hold¬ 
ings of a manageable size for single families. The num- 
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* See attte^ page 619. 
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t grades doubtless varied with the size of the tract 

, o 

inally leased, and with the denseness of the population 
in the particular locality. Not uncommonly those who 
had reclaimed land sublet it, when the demand for land 
increased ; or a person, who had taken enough for two or 
three holdings, reclaimed and retained enough for one, and 
sublet the remainder. It is easy to imagine the intricacy 
of interests which must have been the result of such a sys¬ 
tem. Sometimes the zemindar’s grantee embarked a little 
capital, making advances to needy raiyats, forced out by 
the pressure of population from densely inhabited locali¬ 
ties, and thus enabling them to buy ploughs and cattle 
and seed, and build homesteads. This was probably ne¬ 
cessary at starting a new settlement. As matters pro¬ 
gressed, and if the venture was successful, new settlers had 
to pay a salami or fine to the grantee before he assigned 
them lots in his grant. In many instances, the chief 
capital taken to the ^vork of reclamation was the 
labour of those who accompanied the grantee as a leader 
in whom they had cosaBtIcnee. AVhere the waste has been 
wholly reclaimed and the land fully occupied, we find per¬ 
sons occupying the double position of landlord and tenant, 
paying rent for an entire lot, cultivating part, and subletting 
part to persons who perhaps again repeat-the process. In 
the case of persons called ' taliikdars,’ no difficulty appears 
to have arisen, the word ‘ taluk ’ carrying with it a definite 
kind of meaning, and being found as well in the old Regu¬ 
lations as in Act X of 1859. the hozc/adars, however, 

the state of the case is not so clear. Are they taliikdars ? 
Do they hold an undertenure in the vague sense in which 
the word ha.^ hitherto been used ? If so, what is its nature, 
and what are its incidents? Are they raiyats entitled to 
acquire a right of occupancy ; and, if so, what becomes of 
the middlemen below them and the actual cultivator of the 
soil at the bottom. Act X supplies no answer to these 
questions, and the Courts have not yet settled them. The 
Iwzda interest has come by custom to be regarded as herit¬ 
able, transferable, and permanent so long as the rent is paid, 
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but subject to enhancement The Government, in settling 
some of its own estates, has treated the hoivladars as the 
occupancy raiyats, and has declared that they are at liberty 
to make their own arrangements with the persons holding 
under them without interference on the part of the Settle¬ 
ment Officers,” 

§ 394' Persons in an apparently similar position are to 
be found in other districts under various appellations, such 
as jangalburi raiyats^ mandals^ ayrnadars. The origin of 
all is probably similar, though the exact rights accorded 
to each by custom may vary in different districts. In 
Midnapore the Settlement Officer found certain ayrnadars, 
who were receiving from raiyats subordinate to them rents 
one hundred per cent, higher than those which they were 
paying to Government. Some of these ayniadars, who 
would not agree to the terms offered them by the Settle¬ 
ment Officer, were put aside, and the settlement was made 
with the tenants immediately below them. Litigation 
ensued, and these ayrnadars were declared by the Civil 
Court to be raiyats having a right of occupancy. . . • 

... In parts of Midnapore bordering on the Jangai 
Mahals, there is a class of persons termed Mandals, \vho 
came into existence in the following manner: The zemindar 
granted a tract of waste land to a substantial raiyat, termed 
an abadkar, who undertook to bring it under cultivation. 
The njandxde paying the zemindar a stipulated lump sum as rent. This 
abadkar, partly by the labour of his own family and depend¬ 
ents, and partly by inducing other raiyats to settle under 
him, gradually reclaimed the greater part of the grant and 
established a village upon it, to which he usually gave his 
name ; and, as the head of the settlement, he was called 
Mandal or Headman. The semindar and the mandal from 
time to time re-adjusted the terms of their bargain, but the 
zeiniudar never interfered between the maiidal and his undei- 
tenants. In Settlement proceedings of 1839, these mandals 
were declared to have only the rights of sihani or khudkasht 
raiyats, and not to be entitled to any munafa or profit; 
but, though not exactly recognized as talukdars, they gra- 
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dually acquired rights superior to those of ordinary khud- 
kasht raiyats ; and, as they were left to make their own 
terms with the raiyats settled by them, they must have had 
a very considerable profit besides what the)^ obtained from 
any land cultivated by themselves. Their mandali right 
became transferable by custom ; and, when at settlement 
they came into immediate contact with Government, though 
not recognized as regular taliikdars^ they were held entitled 
to the consideration which in Bengal has usually been 
accorded to the first reclaimer of the virgin soil The 
Government in Settlement proceedings deducted fifteen per 
centum from the gross jama in their favour, and, after some 
demur, they accepted this as a sufficient recognition of 
their status^ 

§ 395 * In considering the position of persons of the Difference 
class described in the preceding paragraphs, it is important between 
to point out that there are important differences between Yeases^in^ 
persons who obtained reclaiming leases In estates perma- Estates 
nently settled in 1793, and persons, who have since s^ttleXin^^ 
time obtained similar leases in estates either permanently 1793 , tma 
settled under more modem rules, or still the subject 
temporary settlements. The Settlement of 1793 was based other Estates, 
on the assessment of the land then in cultivation ; and the 
possible receipts from land then waste, but which might 
afterwards be brought under cultivation, w'^ere not taken 
into account. Indeed, the reclamation of this waste land, 
which in 1793 was computed to form one-third, or (accord¬ 
ing to others) one-half, or even more of the whole area of 
Bengal, was expressly pointed out to the zemindars as a 
source of future increase of income. The waste land being 
thus as it were held free of revenue by the zemindars— 
seeing that the amount of revenue payable by them 
depended upon the then cultivated lands and would be in 
no way affected by the waste being cultivated or not culti¬ 
vated—they naturally did not take much account of 
Government revenue in granting reclaiming leases. All 
the rent that they obtained by such grants was clear gain, ' 
subject to no deductions. Naturally they could afford to 
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give, and they did give, such leases at very favourable 
rates—rates which left a large and increasing profit to their 
immediate lessees. The Government subsequently became 
fully alive to the importance of taking the waste land into 
account before any estate was permanently settled, and 
finally it was laid down as a general rule that no estate 
should be permanently settled, in which the actual culti¬ 
vation amounted to less than eighty per centum of the 
culturable area. At the same time Government took into 
its own hands large tracts of waste land not included 
within the limits of the permanently settled estates of 
1793, and the grant of reclaiming leases in these tracts was 
regulated by a reasonable regard to the interests of the 
State, the incidence of the Government revenue being care¬ 
fully taken into account. When estates not included in 
the Permanent Settlement of 1793 are now settled, the 
Government usually takes as revenue sev^enty per cent, of 
the gross collections. Allowing ten per centum as collec¬ 
tion expenses, there remains twenty per cent to be divided 
between the zemindar and the reclaiming lease-holder. In 
the permanently settled estate of 1793, there is ninety per 
cent, of the profits to be divided : or even if the Govern¬ 
ment revenue be distributed over the entire area of the 
estate, it comes to as little as ten per cent, in many places, 
thus leaving eighty per cent, to be divided/^ 

^ 396. “ Turning to the case-law we find it decided 

(i) that, if a person takes land and at once sublets it, he 
will be a middleman and will not under the present law 
acquire a right of occupancy in such land ; (2) that if a 
raiyat, who has acquired a right of occupancy in land, 
Effect of the sublets sucli land, he does not by so doing forfeit his right 
of occupancy ; but (3) he cannot by so doing alter the 
nature of his holding and convert it into an under-tenure. 
Applying these principles, it will appear that the reclaiming 
lease-holder, who never himself cultivated and who sublet 
before he had held for twelve years, never was a raiyat 
with a right of occupancy. He was and is a middleman ; 
but what are the rights of a middleman is not laid down in 
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rtain. If such lease-holder 
reclaimed and cultivated part of his lot and let the rest of 
it, are his position and his rights different in respect of the 
two portions ? Can he be a raiyat with a right of occu¬ 
pancy as to the former portion—unable to put off this 
character and convert himself into anything else but a 
raiyat —and as to the latter portion a middleman with 
undefined rights and liabilities?'’ 

§ 397, ‘‘ After the fullest consideration of the whole 

subject, it appears to us impossible to discover any prin¬ 
ciple of distinction between raiyats and tenure-holders or 
undertenure-holders, which will hold good universally or 
even in the large majority of cases. If cultivation be 
taken as the test whether the interest of a particular 
tenant is a tenure (or under-tenure) or a holding, a ^0 clear line 

talukdm\ tenure-holder or undcrtenure-holder may culti- of dutincUon^ 
vate land forming part of his taluk, tenure or under-tenure, hitiveen 
while the person commonly called a raiyat may have sublet Raiyati 
his entire holding and may not himself cultivate a single 
square foot. It is impossible, therefore, to say that, under or Ihdur- 
all circumstances, the person who cultivates is a raiyat, 
and the person who does not cultivate is a tenure-holder. 

If the receipt of rents from persons in the actual occu¬ 
pation of the land be considered the essence of a tenure- 
holder or underteniire-holdcr, then we find raiyats also 
subletting and receiving rents from their tenants in actual 
occupation. If hereditability be tried, the raiyafs interest, 
the raiyafs holding is heritable as well as the taluk. Is 
transferability the test? The raiyats jama, independently 
of Act X of 1859, is commonly transferable by custom. 

Is salability for its own arrears set up as the true dis¬ 
tinction ? The landlord of his own option brings raiyats' 
holdings to sale in execution of decrees for rent, while a ^ 

tenure or under-tenure is not subject to the special law for 
the sale of imder-tcniires for the recovery of arrears of rent 
due in respect thereof, unless it is so salable by the title- 
deeds or established usage of the country. If the quantity 
of rent paid by the tenant be supposed to be the point of 
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distinction, then in Rimgpore the rent of a jote varies 
from one rupee to half a lakh of rupees; while in other 
districts the rent of many taluks is but a few rupees. It is 
true that a tenure-holder or uiidertenure-holder is not liable 
to enhancement upon the grounds applicable to a raiyat 
having a right of occupancy; but this distinction stops 
here, for the existing law does not define the grounds 
upon which the rent of a tenure or under-tenure can be 
enhanced.'^ 

§ 398. From the description just given, it will be evi¬ 
dent that it is not possible to construct any very systematic 
Table of tenures and holdings in the Lower Provinces of 
Bengal The following Table may, however, be useful in 
helping to form an idea of the subject:— 

GOVERNMENT 
Entitled to revenue. 

I 


Ja<;mlar® 


Zemindar^ 


Lakhirajdai* GhutwaU 
Exempt from payment 


1 

of revenue to 

Eiarahdar® 

Government; 

1 

( 1 ) AUamga 

Darejarahdar, or Ticcadar, 

( 2 ) Ayina. 

or Katkinadar 

(8) Madadmash 

1 

Raiyat 



Lakhirnjdar Talilkdar® Fatnfdar^ Jangalburidar^ GantWlar® Jotedar Kaiyat 
Exempt from .1 


payment of Ziniba- Darpatnfdar 
rent. Taliikdar j 

n) Bvimutter | Sepatnidar 

( 2 ) Pirutter Ashat | 

TaMkdar Ohakar- 
J patnular 

Nim-Ashat | 
Taldkdar Kaivat 
( 

Ilowlaclar 

. I 

Asbat Howladar 
Nim-Ashat Ilowladar 

I 

Nim-Howladar 

I 

Asbat Nim Howladar 
Mirash Karsha 

I 

Kaina Karsha 


Sub-raiyat: 

( 1 ) Kurfa* 

( 2 ) Adhiyadnr 

( 3 ) Burgadar 


Karsludar 





umr/ty^ 
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399. As to Bahdr, the Rent Commissioners say in Points of 
their Report:—“ Bahar differs from Bengal in two important d\fference 
respects. The first point of difference is that, while rent pakdr and 
is commonly paid in money in Bengal, such money-rent liengal. 
having no direct connection with the quantity of produce, 
gross or net, it is paid in many districts in Bahar either 
actually in kind or in the commuted value of a fixed 
portion of the gross produce.* * One direct and necessary 


* .See ante, pages 510, 513, 516. 

® See ante, page 517, note, 

® See ante, page 8, note, 167, note. 

’ Ghiit means ‘ a landing place,’ ‘ the terminii.s of a ferry on either side 
of the river,’ ‘a mountain pass.’ is a person in charge of a feny 

or of a mountain pass. A ghdtwali tenure was granted for the purpose of 
keeping the mountain passes against the Marattas and other marauders. As 
to these tenures, see Reg. XXIX of 1814. 

* See ante, pages 615, 616. 

" See pages 512-513. 

! See pages 6 i7'6i 8The derivation of the word ‘ Patni ’ is 
according to Wilson uncertain. Mr. Harington says, it may be rendered 
‘‘ settled or established,” which I’rofessor Wilson pronounces very questionable. 
There is a word paltan ’ which I have met in several districts, u.sed of 
settling with, letting to, a tenant, w^hich is doubtless connected with Mr. 
Ilarington’s explanation. 

^ See ante, page 519, note. 

s i.e., the holder of a ganthl, as jotedar the holder of a jote. The 

interest, which is termed a jote in the district of Rungpore, is called a Ganthl 
in the district of Jessore and the Twenty-four Farganas, ^ /nmma in Jessore 
and other districts, a T/iicka in part of the Twenty-four Parganas, a Chuk 
in the Sunderbuns, and an Etmam in the district of Chittagong. 

'• Under the Agore Batai system, the crop is actually divided and the land¬ 
lord’s share made over to him. U nder the system, ^^raiyat 

agrees to pay the landlord the market-value of a certain proportion of the 
produce ; the crop is valued at each harvest and rent is paid in money accord¬ 
ing to this valuation. For further information, see letter No. 1130 of 21st 
August 1858 from the Commissioner of Patna to the Secretar>^ to the Board of 
Revenue, the following paragraphs of which are important ; 

“ The second amendment which I propose has also regard to this class. 
It is of the utmost importance to the raiyat that it should be settled between 
his landlord and himself before he commences his cultivation, how the pro¬ 
duce in which they have a joint interest is to be dealt with. Under one system 
(Agore Batai) the landlord employs men to watch his share of the crop when 
it approaches maturity, and when it is ready, cuts and carries it himself. In 
a more common variety of the same tenure, the crop is cut and threshed by 
the raiyat under the superintendence of the zeniimlaAs servants, and the pro- 
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result of the Bahdr system is that the landlords 
full benefit of every rise of prices, anci enhancement on 


<hice divided on Ihe threshing floor; but it is also matter of arrangement 
between the parties in this case whether the landlord shall have the straw or 
only the grain, and whether it shall be delivered at the threshing floor of the 
raiyaCs viTlage or at some other place more con venient to the zemindar. 

“ In the BhaoH and Danabandi tenures, which in. the districts of Shahabad 
and Bahar are more common than any others, there is even more room for 
dispute. In 1849, and again in consequence of a dispatch from the Court of 
Directors in 1851, these tenures formed the subject of a voluminous corres¬ 
pondence. I append three of the most interesting letters which were written 
on that occasion, in order that those members of the Legislative Council, who 
are not acquainted with the controversy, may become acquainted with its 
bearings and be made aware of the irnporlance of the subject. It will be 
seen from a perusal of these papers how very necessary it is that the contract 
between the landlord and his tenant in these Danabandi leases should be 
accurately defined. With this view 1 would propose that, in addition to the 
amendments in Section II which I have suggested above, the following pro¬ 
visions should be adopted either in the form of a new section or as a pendant 

to Section II._• If the tenure be of the kind termed Bhaoll or DanaViandi 

or "any similar tenure in which the raiyat engages to pay the landlord the 
market-value of a certain proportion of protluce, the patta shall also specify 
the market and the month, of svhich the average rates are to govern the 
contract, and the date on which the rent shall be considered due.’ 

“It may very probably be thought by those who have had no experience in 
this part of the country that payment in kind, or the mixed payments which 
form the peculiarity of the BhaoK tenures, should be cliscounagod as much as 
possible, and should not be sanctioned by the Legislature, but this would be a 
very great error. A large portion of the land of this Province is entirely 
dependent on rain for its fertility. In good seasons it yields heavy crops, in 
bad ones next to nothing ; and bad or indifferent seasons are more common 
than good ones. The raiyats, having no capital and being an improvident 
race, would be ruined by one or two bad seasons, if they had to pay fi.xed 
money-tents. Under a Bhaoli or Batai system, on the contrary, where the 
rent is proportioned to the produce, they can always rub on, and if they have 
not much opportunity of making money, they are tolerably secure from ruin. 
These tenures are therefore very popular, and, W'hen the landlord is a just 
man, are perfectly satisfactory to all parties. Any attempt to abolish them 
would create great discontent. The only complaint is that, owing to the 
defects of the law, the raiyal who holds under these tenures is now practically 
at the mercy of his landlord. 

“ In Bhaoli cases all my informants here are agreed on the necessity of 
compelling the pro<luclion of the Danabandi or estimate papers. lit order to 
render this intelligible, it may be necessary to explain the process of a settle¬ 
ment of acc.tmnts under the Bhaoli system. WJien the crop is ripe, the pat- 
wari, the gomashta, the amht, a jaril) kush or measurer, a xaiis or arbitrator, a 
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the ground of increase in the value or price of the produce 
is a stern reality to the raiyats of Bahdr. The second 
point is that, while in Bengal the raiyats are the stronger 
and the landlords the weaker party, in Bahdr it is just 
the reverse, the raiyats being (save in some exceptional 
places) in a depressed condition and incapable of main¬ 
taining against their landlords the rights given them by 
law. It is possible that there is some connection in the 
nature of cause and effect between these two points of 
difference. The Bahdr system is really a Metayer system, 
with most of its worst features and few of the advantages 
enjoyed by tenants of this class in Continental Europe. 

The European Metayer is usually secure in the possession The Bnhdr 

. . 1 ir.i • li.- syatem (t hud 

of his land, and is certain at least of half the gain resulting Mpiayer 
from any improvements which he makes by his own labour nystem 
or capital. His landlord furnishes half the plough-cattle 
in some places, and in others half the seed. In many 
places a house is kept up for him. Thus he receives con¬ 
siderable assistance towards producing the crop in which 
he and his landlord are sharers. The Bahdr raiyat, on the Impoverifilipd 
contrary, gets nothing but the bare land ; his possession 
is insecure and he has no incentive to improvements, 
while the petty oppressions practised in collecting a rent BaUr. 


navisinda or writer, and the jet raiyats of the Ullage with the raiyat himself 
proceed to the field in which the crop is growing. T he satis first makes an 
estimate of the produce ; the amhi then makes another. If the two estimates 
agree, the matter is considered settled. If they differ, the raiyat cuts a cottah 
where the crop is thinnest j the zemindar's people cut another, where it is 
heaviest. The produce is threshed out, mixed together and weighed, and the 
produce of the whole field is estimated from this sample. A memorandum of 
the result, called a Danabandi, is made out by the patwari and his writer, and 
signed by those present. The raiyat is then at liberty to cut and store his grain. 
The patwari next prepares a paper called a ‘ Behri,’ showing the amount of 
grain in the possession of the raiyat and the respective shares of the malik 
and the raiyat, and send.s for the malik’s share, which the raiyat either pays in 
grain or money, as may have been agreed upon. If the agreement is to pay 
in money, the gomashia writes to the amlah of the surrounding villages for the 
nirk, or market-rate, which is returned on the back of his letter, and an 
average is then struck. It will thus he seen the accounts of the estimate of 
the crop and its weighment form the chief evidence in these Bhaoli cases, and 
that a jamawasil account is of comparatively little use. 
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in kind leave him too often less than half the crop, the 
whole cost of producing which has fallen upon him alone. 
Then the tkeadari or farming system, under which the 
landlords, who should protect their tenantry and take an 
interest in their welfare, make them over to be ground 
down by ejarahdars or farmers, exercises the most perni¬ 
cious influence on the condition of the cultivating class 
in that part of the coiintr)^” 

§ 400. As a natural consequence of the different 
course pursued in dealing with the North-Western Provin¬ 
ces, there is now to be found in these Provinces a much 
greater diversity of well-defined tenures than in Bengal f 
and the greater number of them date from a period antece¬ 
dent to our rule. To give a complete and accurate account 
of them all would lead me far beyond the limits of this 
work, and would indeed scarce be possible with the mate¬ 
rials at my di.sposaL The following brief description of 
some of the most important of them may however be 
useful; The talukdars of the North-Western Provinces 
and Upper India correspond, as has already been pointed 
out, to the old Zemindars of Bengal, and had a somewhat 


* Mr. Colebrooke said in a Minute of 1813 :—* ** The tenures axe less various 
and complex in the Upper Provinces.” .... ‘‘The intricate claims 
and pretensions, extending through a long gradation of tenure, from the 
sadr or pargana mnituiar to the village one and to the subordinate taluk- 
dar, dependent or independent, which occasioned much perplexity and em¬ 
barrassment in Bengal, are unknown to the Western Provinces.” But either 
this observation was made because (as is very probable) the state of things 
was not understood, or (which is possible) many tenures which were then in 
existence have since disappeared. Bengal does not now, to my thinking, 
present greater complexity than the North-Western Provinces. The Marquis 
of Hastings, in a Minute of the 315I December 1819, said with reference to the 
Upper Provinces:—“ A general regulation, that would be efficient for the 
protection of the raiyats^ could hardly be framed, were their tenures simple 
and uniform in different districts. So far from this being the case, there is 
often extraordinary diversity in the rights of individuals inhabiting the 

several villages within the same districts.A sweeping 

arrangement which shall level these distinctions, or which, on the other hand, 
shall apply to all villages this graduated scale, because it obtains in some, 
must involve a violation of those prescriptive rights which equity and policy 
should be anxiou.s to preserve uninjured under the British sway.” 
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,r origin. Some of them (and these have been termed 
~^re Talnkdars) are descended from military leaders and 
other persons who formerly held a superior rank in the 
country. Others again (and these have been termed im¬ 
pure Taliikdars) have come into existence at a later period 
and under the Mahomedan rule, having been originally 
mere collectors of the Government revenue, and subsequent¬ 
ly, by the favour of those in authority or in consequence 
of the weakness and decay of the Empire, having acquired 
an hereditary interest. The nature of this interest was 
not very well defined, and probably was not of the same 
kind or extent in all parts of the country. In some ca-ses 
the TaLukdar, while claiming an hereditary right to settle 
fpr the revenue^’ and so stand between the Government 
and the village Zemindars, urged no pretension to a pro¬ 
perty in the land and admitted the rights of the Village 
Zemindars a.s the immemorial occupants of the soil and 
entitled to give, sell or mortgage their lands at will. In 
other cases, the Talukdars set up extensive claims to the 
property of the villages included within their taluks on 
the plea of sale, gift or mortgage executed in their favour 
by the original zemindars.^ The mistake committed in 
Eengal of creating both alike absolute proprietors of the 
soil and ignoring all other rights w'as now carefully avoided, 
and it was pointed out to Settlement Officers that the 
question to be judicially disposed of in each case was 
whether a village was exclusively the property of the 


® It may be observed that the mere fact of selecting any particular set of 
persons as the class with which the settlement is to be made is certain to have, 
as a result, the enlargement of the rights of that class at tlie expense of the 
rest of the community—See Mr. Holt Mackenzie’s 337-338, 349 

^7^^/ 355— Mr. Shore’s Minute of %th June 1789, § 173—fiJ/zt/ Maine’s Village 
Communities^ pp. 149—151* 

‘‘ When one of the Village zemindars was employed by the niling power 
to manage the villages in his neighbourhood and to collect the revenue as a 
tahlkdar or farmer, he appears to have engaged in a constant struggle for the 
extension of his property, and, as he generally had the hand of power and a 
preponderating influence with the Amin, the various villages comprising the 
taluk or farm were too frequently converted by force or fraud into one estvite ” 
—Camegy’s Land Tmures of Upper India, 
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TahlkdaVs or other persons possessed therein heritable and 
transferable properties independent of the will of the 
Taltikdar. In the former case the settlement was made with 
the Talttkdar. In the latter case the villa^^e Zemindars or 

•O 

persons possessing similar rights were admitted to settle¬ 
ment, and the Tahikdars received a fixed allowance, 
generally of 22^ per cent, on the revenue collections.® 

§ 401. The Village System was in existence in the 
Upper Provinces when they came under our dominion.^ 
Under that .system the proprietors or village zemindars 


® It hfis been contended by some th^t, as in Bengal everything was sacri¬ 
ficed to the proprietary right of the umindarss so in the North-Western 
l^rovinces we went into the opposite extreme, and restored and fostered the 
village system in many instances at the expense of proprietary rights fairly 
belonging to the taltlkdarSs as having been acquired by purchase or other just 
means. In Oudh we attempted to establish the village system, but changed 
our policy after the Mutiny. In many of the districts of the North-Western 
Provinces the holders of villages belonging to fahikdarss which had been 
broken up at the Settlement, acknowledged the suzerainty of the taMhlars 
as soon as our authority was subverted. This conduct amounted, as Lord 
Canning wrote, almost to an admission that their own rights were subordinate 
to those of the tahikdars —that they did not value the recognition of these 
rights by the ruling authority—and that the tahikdarl system is the ancient, 
indigenous and cherished system of the country. This being the case in our 
older provinceSj where our system of Government had been established for 
more than half a century, during twenty years of which we had done our best 
to uphold the village occupant against the interest and influence of the ialuk- 
dar^ Lord Canning decided that we should retrace our steps in Oudh, and 
accordingly the taldkdars of Oudh were declared to possess a permanent 
hereditary and transferable proprietary right, subject to any measure which 
the Government might think proper to take for the purpose of protecting the 
inferior zemindars and village occupants from extortion and of upholding their 
rights in the soil in subordination to the tahikdars {Letter No. 6268 of lotk 
October from Secretary to Government of India to Chief Commissioner 
of Oudh), In a subsequent communication it was remarked that it is 
obvious that the only effectual prote. a\ which the Government can extend 
to these inferior holders, is to define and record their rights and to limit the 
demand of the taliikdar as against such persons during the currency of the 
settlement to the amount fixed by the Government as the basis of its own 
revenue demand—See The Oudh Estates Act^ / of 1869. Mr. Carnegy 
traces to five sources the proprietary titles thus confirmed by the British 
Government, vh. {i) usurpation, (2) purchase, (3) grant, (4) reclamation of 
waste, and (5) gift. 

® See Lord Moira’s Mhmte of 21st September 1815, § 82 .* and antes p. 420. 
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were in general so numerous a body that a settlement with 
them all would have been highly inconvenient. We, there¬ 
fore, continued a practice, which existed before our time, of 
selecting one amongst the sharers whose name was entered 
in the public accounts as the person responsible for the 
collection and payment of the revenue. The proprietor, 
who is thus a party in his own name to the contract with 
Government for the payment of the revenue, is called the 
Sadr Malgus:ar or Lnmberdar^ while the co-sharers or 
proprietors who are not parties in their own names are 
called Pattfdars.^ Under the existing law, the settlement 
is to be made with the proprietor, or if he have transferred 
possession to a mortgagee or vendee, then with such 
mortgagee or vendee. Where there are several proprietors, 
the settlement is to be made with them all jointly or with 
their representatives elected according to custom. When 
several persons possess separate heritable and transferable 
proprietary interests of different kinds, the Settlement 
Officer is to determine (i) which of such persons shall be 
admitted to engage for the payment of the revenue, due 
provision being made for securing the rights of the others ; 
and (2) the manner and proportion in which the net pro¬ 
fits of the estate shall be allotted to the several persons 
possessing such separate interests.^ 

^ See s. 2, Act l of 1841. Sadr means ‘chief’ and Malguzar means 
‘ payer of revenue,* Lumberdar is derived from the English word ‘ number ’ 
—the natives interchange the letters n and /—and dar^ a holder, i.e. having a 
number in the Collector’s Roil. Patti is a share—one of the many shaies 
into which the village has been split up by the operation of the laws of 
inheritance, &c. Pattldar means any holder of a share, but has in practice 
been limited as above. In a Makmill or perfect pattidari tenure the lands 
are held in severalty by the proprietors, who are all jointly responsible for the 
revenue. In a ndmakmll or imperfect pattldari tenure, part of the land is 
held in common—and the profits of this go first to meet the revenue—and 
the remaining part is held in severalty. When one of the co-sharers fails to 
pay his quota, the others have to make it good. This accounts for the origin 
of a practice, which had to be stopped by legislation in Bengal (see clause 2, 
section 63 of Regulation VIII of 1793), namely, of demanding the rents of 
absconded raiyats from those that remained. See, as to the pattidarl tenure, 
Mr. Holt Mackenzie’s Minute^ §§ 576—589; and Lord Moira’s Minute of 
2 1 St September 1815, §§ 80—97. 

* See sections 43, 44 and 53 of Act XIX of 1873. 
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§ 402. The BhaiyacMrcd tenure, which is to be found 
chiefly in Bundlekund, is similar to the pattidari tcrntt, 
save in some few particulars. The village is divided into 
thokes, and &Slc\\ tlioke is subdivided into behris. The asami 
or cultivator pays the behriwars who in his turn pays the 
thokedar, who again pays the lumberdar, or ^lokhia as ” 
he is called in Bundlekund. When any asami fails to pay 
his quota, the behriwar makes good the difiiciency by a 
fresh assessment on all the asamlss made upon the same 
principle as regulated the first assessment. In the event 
of the failure of a whole behri, the difficiency is levied in 
a similar manner from the thokes. All the khudkasht raiyats 
in a Bhaiyachara village are descendants of the original 
proprietors, and the only tenants are the paikasht raiyats 
of the neighbouring villages. The original settlers were 
sufficiently numerous to enable their descendants to bring 
the whole of the land of the village under cultivation 
without calling in the aid of strangers, and the minute 
subdivision of property brought about by the operation 
of Hindu Law has created a large number of petty pro¬ 
prietors, w'ho all enjoy equal rights and privileges. The 
original as.sessmeht having been adjusted with reference 
to the quantity of land in cultivation at the time, the 
equality of allotment was disturbed by increase of cultiva¬ 
tion in some behris or decrease in others. It is customary 
from time to time to rectify the inequality thus created 
by a fresh distribution of shares. The operation of this 
custom has led to very considerable dissension, those who 
have extended the cultivation being naturally unwilling to 
transfer the fruits of their labours to their less industrious 
brethren. Where there is a custom that the land or the 
amount of revenue payable by each sharer shall be periodi¬ 
cally re-distributed or re-adjusted, the Settlement Officer 
may enforce such custom.* * 


• Bhaiyachdra is derived from Bhaiy Bkaiyd = brother, and dchdr^ = insti¬ 
tution : or according to others, from hhatyd and chdr = four, indicating, 
according to native idiom, that all pay alike. 

* Section 47 of Act XIX of 1873. 
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§ 403. Sir Edv/arci Colebrooke, in his Minute® of the 
12th July 1820, gave the following ‘ short review' of the 
tenures of the villages in the Western Provinces:—‘"(i) 

Villages, the property of which belongs entire to one Edwurd 
person. .^The whole of the proprietary villages in Rohil- 
cund are of this description, all trace of any more ancient 1820 of the 
tenure having been lost in the successive revolutions of the 
Rohilla conquest and of the Vizier’s Government, Proviuclft: 


such of these villages where, in the process of death H) Villa^res 
and descent, the property has vested in any number of 
representatives of such single proprietor, the apportion-,• 
ment of the shares of each person is a question of law, 
which can be at any time adjusted in the Courts, notwith¬ 
standing a settlement of the village entire with any fewer 
number than the whole of the heirs. The nature of these 
estates is the same, whether they consist of a single vil¬ 
lage or of any number of villages. (2) Pattidari villages. ^ 2 ) Patiidari 
The principle on which the settlement of such villages * 

should be made is the same, however various the number 
or extent of the patties may be. The arrangement is cer¬ 
tainly more simple when the patties are few and of equal 
proportions ; for instance, two halves, three thirds, or four 
quarters ; a half and two quarters, a third and four-sixths, 
two quarters and four-eighths, or any other number of 
homogeneous shares; but the most complex detail of 
fifty or more dissimilar shares might be as readily kept 
in the TehsildaVs office as it now is in the PativarVs ac¬ 
counts. (3) Bhaiyackdra villages. The only distinguishing (^) Phaiya* 


and the minutely subdivided pattidari villages of the Doab, 
is the occasional re-partition (to which by the custom of 
the tenure they are liable) of the proportion of assessment. 
As the whole of the thokes and behr/s in the aggregate 
are deemed responsible for the aggregate assessment, 
instead of considering, as in pattidari villages, each divi¬ 
sion answerable for its proportion of the assessment, and 


chdra Vil* 
Lages; 


* III Revenue Selections^ 165—167. 
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liable to be sold for its own default, the insufficiency of 
any division to the discharge of the proportion originally 
affixed on it is made up by a re-partition on all the divi¬ 
sions, and the proportional assessment is accordingly liable 
to variation. (4) Villages of which there are no proprietors. 
Some of these villages are to be met with in every dis¬ 
trict ; but they are principally in Rohilcund, where some 
entire parganas are thus situated, in consequence of the 
Roliilla Government having reserved to itself the pro¬ 
prietary sov^’ereignty on the expulsion of the original 
zemindars. The settlement of these villages has hitherto 
been made with the mokuddums or Purdhans; and the only 
objection of which I am aware against peri>etuating the 
settlement with them is, that the creation of a proprietary 
right in them may militate with other rights in other 
persons, and nominally with the prii/ileges of the rest of 
the inhabitants of the village, among whom they have 
hitherto been no more than primi inter pares. I n this class 
may also be included the villages appertaining to Govern¬ 
ment by purchase on their exposure to sale for arrears. 

§ 404. Of the villages originally pattldarl and bhaiya- 
chdray many have already, under the operation of the 
system introduced by the British Government, assumed 
the character of the first description of villages, or villages 
belonging to a single proprietor ; and with regard to such 
of them which have thus changed their nature under 
public sales, it is apprehended that no retrospective legis¬ 
lation could now re-establish the former tenure. Ihey 
were understood at the time of sale to have been sold as 
the exclusive property of the engaging party, on the prin¬ 
ciple introduced from the Lower Provinces at the cession, 
and Government could not, Avithout incurring the charge 
of a breach of faith, attempt now to restrict the value of 
the purchase by explaining their intention to have been 
to sell no more than the undefined right, be it greater or 
less, which the engaging party might have held in the 
estate. But in all private sales to which Government is 
not a party, it can never be too late to explain away the 
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Option, under which the purchaser from a party 
s^ing actually a mere fraction of the estate has, in 
consequence of that party being single in the engagements 
with Government, been construed into the sole proprietor 
of the entire estate. From this review of the landed 
tenures, it would be evident that in all proprietary estates, 
whether of an entire pargana held by a Raja or of one 
or more villages held by a single proprietor, or of individual 
villages held in joint-tenancy, no recourse can now be 
had to a raiyatwarl settlement,® under the pledge which 
Government gave at the first acquisition of these pro-, 
vinces to make the settlement in all practicable cases 
with the proprietors. The fourth class of villages are, 
of course, the only ones in which a raiyatwari arrange¬ 
ment could be now adopted, in the event of its being 
deemed preferable to the present settlement wnth the 
mokuddums. I must, however, confess that, for my own 
part, I doubt the expediency. In these estates there is 
only one description of i>easantry known to our Regula¬ 
tions—tenants-at-will—^who, whether khudka^hi or paikasht, 
are left to make the best terms they can with the semindar. 
But in practice it will be found, that in these estates the 
influence of the mokuddums and other heads of the Village 
Communities is still sufficient in the Upper Provinces to 
oppose a check to the discretion of the landholder, and very 
frequently to dictate the terms to him. A short enactment, 
declaring the resident tenants to be not removable as long 
as they continue to pay the same rent, which they have 
paid during the last five years, or in the last year preced¬ 
ing the year in which the settlement with the seniindar 
shall begin to be permanent, would secure agaiast all 
possible events, even in these estate.s, the benefit of such 
permanency to every class of the agricultural community." 

§ 405. Lord William Bentinck, in his Minute of the 
26th September 1832, expressed the following view as to 
the Pattidari tenure :—“ I feel quite satisfied after mature 
reflection on this branch of the subject that the pattidari 
^ i. (?., a settlement made with the raiyats direct. 
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ii> the original and natural tenure of all the lands 
cou!itrj-% the only proprietors known being the raifats 
(which term comprises the whole agricultural cominunity), 
and that the zemindari or taltikdari tenure is adventitious 
and artificial, being, generally speaking, a creation of the 
Mogul Government, and the ta/ukdar or zemindar (I am 
not speaking of the village zemindars or maliks) himself 
being originally neither more or less than a contractor with 
Government for its revenue. These people, in the perma¬ 
nently settled provinces, have been declared by law to be 
proprietors of the soil, and it has been argued by the 
opponents of the Permanent Settlement that, by this 
recognition, all the rights of the real proprietary classes 
of the country were destroyed. But there is reason to 
believe that, in Bengal at least, all that constitutes the 
value of such rights had been obliterated long before the 
introduction of that measure, and though perhaps it may 
have been practicable, and more consistent with equity 
to assign to a different class the advantages arising out of 
a limitation of the Government demand, it can hardly be 
contended that the agricultural community were placed, 
and by that Act, on a worse footing subsequently, than 
previously, to the formation of the perpetual settlement. 
The worse effect fairly imputable to the measure as regards 
that body is, that it may have rendered more difficult the 
restoration of any rights which might at one time have 
belonged to them.’' 

§ 406. “ I am of opinion that throughout the countiy^ 

there are three descriptions of raiyats. The first class 1 
consider as being to all intents and purposes proprietors 
of the lands which they cultivate; the second as having 
been originally tenants-at-will, but acquiring in course of 
time a prescriptive right of occupancy at fixed rates; and 
the third as mere contract cultivators. The result of the 
investigation instituted by my orders into the privileges of 
the different kinds of cultivators, and other matters con¬ 
nected with the fiscal administration of the country, was, 
as stated by the Sadr Board, that in most zemindari 
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composed of single villages, the raiyats are mere tenants- 
at-will; but that in some of the large zemindarl estates, 
there are hereditary raiyats in villages, who seem to be 
connected with the land and the parties to whom they 
pay rent, as individuals in pattidari estates (where there 
was no superior zemindar) were with the Government, 
before the enactment of the British Regulations. Not¬ 
withstanding this opinion, I have little hesitation in declar¬ 
ing my conviction that there is very generally all over India 
a description of raiyats having a proprietary title to the 
lands cultivated by them. These raiyats termed miras- 
dars, mirasl, fnaura.si, kkudkasht, kadlni, and have other 
designations. Tho.se resident raiyats again who may 
acquire a sort of possessing title by prescription are called 
chappurband, janiai, jadid, and by other appellations. In 
what the privileges of this latter class of cultivator con¬ 
sisted, and by what means he became entitled to those 
privileges, are questions not easily answered in the abstract, 
and seem to depend for their solution on evidence to be 
adduced in each individual case.” “ I fully concur in the 
justness of the following observations contained in the 
Re.soIution of Government, dated the ist .of August 1822, 

‘where the raiyats may be merely contract cultivators, 
holding from year to year without any pernruanent obliga¬ 
tion or tie, His Lord.ship in Council would not be disposed 
to introduce any change; for the .system which attaches 
to the land various permanent interests independent of any 
contract between the parties, though it cannot without cruel 
injustice be destroyed, is not one desirable to establish.’ 
Entertaining this conviction, I need hardly add that 1 
entirely differ from the proposition laid down in the note 
recorded by Mr. R. M. Bird on the rights of resident 
raiyats, namely, —‘ that all resident cultivators are entitled 
to have their rent fi.xed, without reference to the term of 
their residence;’ for I am of opinion that it should always Ml n.wmu 
be borne in mind, that though there may be cultivators 
who have proprietary right or rights of occupancy, it does Occup,nL 
not follow that all cultivators have such rights ; and that 
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on the other hand, though there may be zemindars who are 
merely contractors for the revenue, there may be other zemin¬ 
dars who are entitled to be considered as proprietors also. 
The greatest care should be taken to discriminate between 
the different classes as well of zemindars as cultivators, 
and to avoid confounding the malgnzar of later years with 
the hereditary zemindar, and the mere agricultural labourer 
(or individual who, having settled in the village as a stranger 
A nisihe- many years ago, has ever since continued to cultivate at 
V/damJNew discretion of the zemindar) with the hereditary raiyat, 
liniyutH. vvhosc aiicestors perhaps first broke up the soil and paid 
the revenue or rent of the land direct to the servants of 
the State.’"'^ 

§ 407. Mr, VV. W. Bird had in a previous Minute 
observed as follows :—As to conferring on the j^aiyats, 
The Policy who have no such permanent right or interest in the lands, 
privilege of retaining them so long as they continue to 
Pi^rhis on pay a certain fixed rent or rate of rent, the good policy, 
(^nsJered^^^ equity of such an arrangement, has often 

been called in question ; ” and he cited with approbation 
an extract from a Minute recorded by Mn A. Ross in the 
year 1826 on the rights of raiyats, in which the same view 
of the question was taken. Referring to these observations^ 
Lord William Bentinck said :—“ I am strongly disposed to 
refrain from creating rights among the agricultural classes 
which had no previous existence. Much has been said, of 
late, as to the inutility of the class of persons who are 
rent-owners in contra-distinction to the cultivating com¬ 
munity ; but where, as in India, there is so little general 
intelligence and foresight, and so much poverty, were large 


’’ One of the Rules laid down for Settlements by this Minute was “ All 
parties to be secured in the enjoyment of whatever rights and privileges they 
may be in possession of, or establish a claim to ; but no new rights to be 
created, and all cultivators, who hold as mere tenants-at-will, to be left to 
make their own bargains as heretofore.” 

“It is quite a mistake to suppose that every Asamf, who takes land in a 
village, should join the community on the same footing as his neighbour.” 
iMUr to Resident at Indon — Thomason''s Dispatehes, Vol. If, p. 197, 
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classes of men thrown entirely on their own resources and 
removed from all connection with their superiors, to whom 
they had been accustomed to look up for aid, the conse¬ 
quences might be very prejudicial to their own interests, 
as well as to those of Government. It was observed by a 
former Government, that the question of distributing the 
new property arising out of the limitation of the Govern¬ 
ment demand, a property before unknowm, or of com¬ 
paratively insignificant amount, was one than which in 
the whole circle of political science there was scarcely 
any more important in its relation to private interests 
and to the public weal ; and an opinion was expressed 
of the impolicy of frittering away the net produce of 
the land among a multitude of needy cultivators. In 
the Provinces under temporary settlements it is un- 
questionally competent to the Government to concede 
to the actual cultivators much of the profit arising out 
of the limitation of the Government demand by fixing !„ter/ereiice 
their payments. Tho.se cultivators would appear to have hettvem 
the right of paying the revenue of the State directly to 
Government without the intervention of any middleman who m-e mere 
in all cases, where the right of the superior may not rest 
upon a basis unquestionably more solid than that of the able. 
cultivators themselves ; but where, on the other hand, no 
rights have hitherto attached to the cultivators, and they 
have been considered as tenants-at-will, neither justice or 
policy requires that Government should interfere with them 
and their superior, and attempt (what must be an extremely 
delicate and difficult operation) to fix the precise limit to 
which the demand of the latter on the former should be 
confined. Fixed rates on certain classes of soil would 
seem, independently of other objections, to be unjust, if 
intended to I'egulate the demand between the landlord and 
tenant. If intended only to regulate the demand of 
Government on the malguzar, the sole objection would be 
the difficulty of fixing the rate with fairness and on proper 
data. Sir Thomas Munro has distinctly laid down the 
rule, that all that Government should fix is their own 
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demand upon the raiyat^ for revenue, while the rent 
which the raiyat shall demand from his cultivating tenant 
must vary according to seasons, crops, demand for par¬ 
ticular produce, and numerous other details too minute 
for the Goven;yment to meddle with. There seems, in¬ 
deed, no reason why the Government should interfere to 
regulate the wages of agricultural more than that of any 
other description of labor. All that is essential to the 
protection of the interests of the common cultivating 
tenantry is, that a distinct record be kept of all contracts 
and agreements that may be entered into between them 
and the landlord, whether such agreements be yearly, or 
for terms of years. The interchange of written engage¬ 
ments, in addition to the register, should also be insisted 
on where an increase is demanded.”^ 

® /. <!., in the sense in which Lord William Bentinck defined him, antc^. 726. 

^ The following extracts will show how the rights of the cultivators in 
another province were regarded by one of the greatest revenue authorities. 

It is most important to separate the under-tenantry first, subordinate 
proprietors j second, non-proprietaiy tenants at fixed rates ; and third, ten- 
ants-at-will/’ 

“ A comprehensive view of the rates paid by non-proprietary cultivators 
may be of the greatest use in determining what are the ‘ established rates of 
the farcana' referred to in section 10, Regulation LI of 1795, if indeed 
any rates can be called universally applicable. In doing this, great care will 
he necessary, and great judgment in classifying the several castes of cultivators, 
qualities of soil, or descriptions of crops which regulate the rates. 
randum on Landed Property in Jotmpoor. Thcmasords Dispatches, Vol, II, 
p. 128. 

“ The third class or tenants-at-will require no lengthened notice. Culti¬ 
vators from other villages {paikasht asaniis), who temporarily cultivate certain 
fields, are of this class ; so, too, are the temporary occupants of the sir lands 
of a zemindar, and cultivators of lower classes, who are entirely dependent on 
the zemindars, and claim no rights but what he allows them. 

The cultivators of the second ‘ class,’ commonly called maurasi, chap- 
Pnrband, khudkasht, &c., are those who, in the words of clause*’7, section 15, 
Regulation VII of 1799, and clause 7, section 32, Regulation XXVIII of 1S03, 
have ‘ a right of occupancy only so long as a certain rent or a rent determin¬ 
able on certain principles according to local rates or usages be paid.’ This 
right is not transferable, and it terminates in such lands as the tenant may 
from any cause cease to cultivate. There is no provision of the law which 
declares these rates unalterable. All the clauses of the Regulations in which 
they are mentioned {vide para. 134 of Directions of Settlement) describe them 
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§ 408. On the vexed questions of enhancement of rent, 
ejectment and subletting, the following passages will show 
the views entertained, by very high authority some thirty 
years ago with respect to different classes of raiyais: 

—“ The Lieutenant-Governor cannot doubt that a proprietor 
has the right under certain circiinistanccs to raise the rents 
both of hetrditaryi privileged cultivators and of tenants-at- Opmwii as ^ 
zvill; the former only according to established ^ 

and the pargana rates, the latter according to his will and Enhance- ^ 
pleasure. The former cannot be ousted so long as 
pays according to established usage, the latter may be 
ousted at the close of the year, when the crop has been 
removed, if the proprietor chooses to oust him. It is 
most difficult to determine what is the established rate 
of the pargana to which reference is made in section 10, 

Regulation LI, 1795.''^ “On mature deliberation the 
Lieutenant-Governor does not perceive how the right of 
a maurasi raiyat to sublet his land can be denied. He 
has a right of occupancy so long as he pays according to 
the pargana rate for the land in his occupation. If from 
any cause he does not cultivate the land himself, he is 


as altering with the circumstances of theparganas. Rents in India, as every^ 
w'here else, are Uahh to variation according to the general economical principles 
tvhich govern the relation between landlord and tenant. The only legal proviso 
is, that in no particular instance should a rate be demanded in excess of that 
which is usual or established. The desideratum is an equitable mode of 
assessment. Section 6, Regulation IV, I 794 » clause 8, section 15, Regulation 
VII of 1799, and section 9, Regulation XXX, 1803, especially declare all dis¬ 
putes regarding rates cognizable by the ZiUah Court: and in Regulation V, 1S12, 
a course is prescribed according to which the demand is to be made, wherever 
a higher rate is assumed than has formerly been paid. 

“ In these Provinces, the settlement is of too late formation to admit of 
the establishment of any consistent course of judicial procedure in such 
cases, but in the Lower Provinces the process is well understood and of frequent 
occurrence. The class of cases is there sometimes called ‘ Jamma fiishasl. ’ 
The principle to be observed in deciding them has been laid down by the 
Sadr Dhudni Addlat in several cases.”— Letter on the rights of wider tenants 
in Jounpoor to Secretary to tlu Sadr Board of Revenue., N. JV. P.y dated 
2ph March 1849— ThomasoiCs Dispatches., Vol. I, p. 476. 

‘ Letter LLo. of 30M June .1851 to Secretary to Board of Revenue., 
N. JV. I\ — Thomason's Dispatches, Vol. II, p. 131. 
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at liberty sooner than throw up any portion of his land 
to provide for its cultivation by others. He continues 
responsible to the malguzar for the rent of his land, and 
so long as he pays it, the vialgtimr cannot interfere with 
him. If he sublets to a great advantage a presuniptioK 
exists that the rent he pays is below the pargana usage^ 
and the malguzar may sue for rc-adjusUnent and increase 
of rent; but he cannot set aside the maiirasi raiyat, and 
collect direct from the under-tenant. That would virtually 
be to oust the inattrasi raiyat contrary to the conditions 
of his tenure, which are continued cultivation and punctual 
payment of the equitable rent.”^ 

§ 409. In order to show one of the views entertained 
half a centuiy ago as to the classification and rights of 
the I shall reproduce the account given in 1832 

by a Civilian to whose work^ I have already referred. 
According to this writer, the agricultural community in 
l^ahar, Benares and the Western Provinces was divisible 
into eight classes : — (i) Occupant proprietors, zemin¬ 
dars, paitldars or sharers : (2) Hereditary farmers of 
the revenue of extensive tracts of country, taUikdai^s: 
(f) Purd/tanSj mokiiddunis and hereditary raiyats: (4) cul¬ 
tivators whose interest in the soil was doubtful, or depended 
upon the will of others, paikashts and those classes of 
raiyats who entered upon land formerly under cultiva- 
Classi/ica-- tion, but deserted by the ancient occupant proprietors : 
twuofihe. (5) tlereditaiy ploughmen, Village artisans and servants : 

Government farmers of land, the settlement of which 
BdMrjjfna- had been refused hy zemindars^ &c. : (7) Katkinadars or 
under-farmers, L e, under (6) : (8) Those who claimed 
Proninces Under assignments from Government either the pro- 
prietary title in the land and the revenue or the revenue 
only. As to the rights and privileges of some of these 


2 Thomason^s Dispatches^ VoJ. II, p. 216. 

^ A Memoir on the Land Tenure ami Principles of Taxation in the 
Pr&rnmes attached to the Bengal Presidency ■’ by a Civilian. The author is 
generally supposed to have been Mr. N. J. Hallied. I have hitherto quoted 
the work bricHy as Land Tenure ” by a Civilian. 
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classes, he says :—The inokuddunii rates of assess¬ 
ment vary from two-fifths of the produce of inykari^ or 
grain crop, to one-fifth ; and the money-rates for zabti 
(or crops not being grain, and of the better description, 
such as sugarcane, tobacco, oil-seeds, and so forth), 
also vary from one-eighth to one-third less than those 
paid by common raiyats ; and an abatement, for plough¬ 
man’s allowances, of one-eighth of the whole of the 
grain produce, is almost universally made. Hereditary BeredU 
raiyats pay something more than the mokuddums, and ianj Raiyats. 
rather less than common raiyats, over whom their ac¬ 
knowledged property in their lands seems to be the prin¬ 
cipal superiority they enjoy. They possess the privileges 
of letting out the water of wells dug by them on their 
own lands. There are few instances to be seen of an 
hereditary raiyat paying more than one-half of grain 
produce in kind. They very seldom pay so high a rate ; 
two parts out of five is the usual rate. Some hereditary 
raiyats have kamherahs allowed them, in which case the 
ploughman’s share is deducted, in the first instance, from 
the whole produce ; if there are no kamherahs, and the 
raiyat has heretofore had them, the eighth share is 
appropriated by them.” 

§ 410. The rights of the class composed of common 
raiyats and paikcishts ,—that is to say, non-resident culti¬ 
vators, are doubtful, as depending, in no small degree, 
on the will and caprice of others. The paikasht, or 
non-resident, is circumstanced somewhat similar to the 
English farmer ; he farms land in which he possesses no 
proprietary right, under engagements verbal indeed, but 
Cjuite as binding, in the eyes of the people as the most 
formally engrossed lease. He is seldom desirous of extend¬ 
ing his interest beyond the agricultural year, commenc¬ 
ing in October, at all events, longer than is necessary 
to enable him to scrape together the means of acquiring 
land. If there is any to be had in his own parish, local 
attachments form very prominent features in the char¬ 
acter of the agricultural clavsses in this country, and induce 


Description 
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the individual composing them to prefer high rates 
bad land in the vicinity of their homes to low rates and 
good land at a distance. Certain prospects of the greatest 
advantage are often found insufficient to induce them to 
leave the paternal home, to settle elsewhere, if they can by 
any means keep life and soul together. Famine and ab.so- 
lute starvation, intolerable oppression, and the utter des¬ 
truction of their dwellings, will sometimes force them to 
settle elsewhere, but the most trivial grounds for disgust in 
the new house will send them back to their deserted habi¬ 
tations. The love of home oppo.ses a great obstacle to the 
cultivation of waste lands, and to the formation of new 
settlements in the forest tracts, and compels malgusars, 
who have much paikasht cultivation, to bestow many pri¬ 
vileges and favors on the cultivators whom he has induced 
to engage for land, which a common resident raiyett may 
not look forward to. The rates are, in general, very low ; 
two-fifths of grain produce, and two-thirds of svhat a com¬ 
mon raiyat would pay in money for sabfi produce are the 
most prevalent rates. Tire malguejar zemindar culti¬ 

vated estates are always an.xious to induce paikashts to reside 
in them, and, with - that intent, often build hoiuses, and dig 
wells for them, in addition to every other advantage which 
they may enjoy as non-residents. If they can be induced 
to settle, they are presumed to have acquired a right in the 
land they cultivate co-exteusive with that of common 
■miyats, otherwise, they are simply farmers of the land, and 
the proprietary right rests in the zemindar malguzar, from 
whom they hold the lease.” 

^ 411. “ Common raiyats are those who were originally 

paikashts, but have been induced to settle, or who, having 
fled from their ancient habitations, have been persuaded to 
reclaim waste land, or to enter upon fields deserted by their 
occupants, and to reside upon the estate. On their first 
arrival, they are generally well treated, and, in some 
instances, enjoy peculiar advantages in respect to the rates 
of tax imposed, but aie soon brought upon an equality 
with the old residents, or, which most frequently happens. 
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are reduced a grade or two below them. If the land they 
may occupy has been the property of an hereditar)!^ raij/at, 
they must give it up on his return to claim his right. If 
they will not cultivate the description of produce which 
their land is fit for, the malguzar?a\^ the piirdhaii will give it 
to another cultivator better able, or more willing to do it 
justice; but such procedure is considered a very harsh 
stretch of power. Public opinion, therefore, prevents it 
from being generally resorted to. Uninterrupted succes¬ 
sion and occupation for two or three generations confers a 
prescriptive right on the descendants of common raiyats in 
the fields they till ; but as there is no instance on record 
of a transfer of it by sale, and as a failure to pay the usual 
quota of land-tax will sanction dispossession, it would 
appear to be rather a right of conditional occupancy than of 
exclusive ownership in the soil. Still, common raiyats are 
not to be considered, under the practice of the country, as 
tenants at sufferance, and liable to be ousted from year to 
year by a malguzar, because another offers a higher rate. 

The acts of tillage and occupancy convey, by ancient law 
and custom, a right to hold their fields, provided always 
that they cultivate the crops which their land ought, in 
reason, to produce, and pay the fixed quota of land-tax, 
which is leviable from them, according to the rank they 
hold in the agricultural community, on each description of 
produce, subject, however, to the saving provision in favour 
of those absent hereditaiy raiyats, who, on returning to 
their estate, shall claim their interests in the land.'* 

8412. Subordinate to the proprietors with whom the c 7 

: Snh-proprie- 

settlement is now made, there arc various classes ior^ 01' luje^ 

sub-proprietors or inferior proprietors whose rights are 

recorded in the Record of Rights, and the protection of 

which is part of the duty of Settlement Officers, This 

protection is usually afforded by the formation of a sub- 

settlement on behalf of the proprietors with them, when 

their interest extends to the whole makal or estate, and 

is heritable and transferable. They are bound by this 

sub-settlement to pay to the superior proprietor, with 


^ forji. 


736 Landholding, and the Relation of Landlord 

whom the settlement is made, an amount equal tcHfro- 
Governrpent revenue together with the sliare of the 
profits of the inahal to which the Settlement Officer has 
declaredl the superior proprietor to be entitled. Occa- 
sionally | seltlement is made with the inferior proprietor, 
the only llifference in this case being that he pays the 
amount imo the Government Treasury', whence his share 
of the proms is paid to the superior proprietor.^ Where 
the subordinate rights are not of such a nature as to entitle 
their possessor to settlement, the protection may be 
afforded by a sub-settlement or in such other way as shall 
maintain"the sub-proprietors in the enjoyment of, or of an 
equivalent to, their rights. When these rights are to 
receive from the tenants any money-payment or portion 
of the agricultural produce, this is accomplished by assign¬ 
ing in lieu thereof the proprietary right in a certain por¬ 
tion Of the mahal, the profits of which are, in the opinion 
of the Settlement Officer, equivalent to such payment or 
portion. Inferior or sub-proprietary*' rights are known 
by various names in different parts of the country. They 
are traceable to purchase; to relationship or connection 
with the original stock ; and to former proprietorship lost 
by force or under the pressure of necessity, the ex-pro¬ 
prietor having retained the whole or a portion of his lands 
on more or le.ss favourable terms under the new proprietor. 
W'hat happened in the ca.se of proprietors came also to 
pass in the case of sub-proprietors, under whom was thus 
formed a further class of sub-proprietors in the .second 
degree, and occasionally this quasi-subinfeudation ex¬ 
tended to the third and fourth degree.® The following 
sub-proprietaiy titles are found in the Province of Oudh, 
and several of these are also commonly found in the dis- 


‘ .Sections 5.). and'SS of Act XIX of 1S73. 

In what irnniecliately follow's I have borrowed very largely from Mr. Car- 
negy s little work on Jianti Tciturcs idi Upper India, 

Just as the principle of the Patnl tenure in Bengal was carried down to 
dar-patniSy or painis in the second degree (dar=: within or under); sepatnis^ 
otpaints in the third degree three), and even still lower. 
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of the North-Western Provinces— viz,:{i\ Pakhtadari; 

(2), Didiiri ; (3), Sir ; (4), Nankdr ; (5), Shankalap ; (6), Birt; 

(7), Baikitat ; (8), Baghat ; and (9), Biswf The first seven 
are heritable and transferable.. The Baghat tenure is sub¬ 
ject to special conditions, and the Biswi tenure is altogether 
contingent. The term pakhtadari has come into existence PuklUada 
under British rule. In former times when an ex-proprietor 
entered into an engagement for the revenue of his village 
at a fixed amount, he w^as said to hold pakkd? He w^as 
responsible for the loss and received the profit, and this 
whether he collected himself or with the aid of the Govern¬ 
ment officials. When he merely engaged to collect and 
pay into the Government Treasury, receiving a commis¬ 
sion on the collections and having no interest in the profit 
or loss, the arrangement was termed kachchd. It was our 
policy to consider that person to be in possession of a 
village, who was responsible for the loss and received the 
profit. Thus the pakhtadar or person who held pakkd 
came to have certain rights, which we admitted and ac¬ 
knowledged, though restoring the former proprietor,® and 
the term pukhtadari came to be applied to an intermediate 
tenure between the proprietor and the cultivator. 

§ 413. In the case of transfers, voluntary or involun¬ 
tary, it was a common practice for the transferree to assign 
a portion of the land in perpetuity to the former proprie¬ 
tor for his subsistence, and this w^as called Diddri. The 
assignment, which was usually in writing, might be of one 
or more villages or merely of a few fields. When a whole 
village is held under this tenure, the sub-proprietor invari¬ 
ably enjoys all village privileges and dues. Didd 7 i grants 
were in most cases originally rent-free, but were some- Tenure. 
times assessed with a low quit-rent termed barbasti. The 


means ‘ripe,’ ‘mature,’ ‘complete,* * ‘settled.’ Kachchd means 
‘ unripe,’ ‘immature,’ ‘ incomplete,’ ‘unsettled.’ 

* According to one view the pakhtadar was always .an ex'proprietor^ and the 
antithesis in the use of pakkd and kachchd lay in the existence or non-exist¬ 
ence of rights^ the term fi\astajir being always applied to strangers, who were 
never said to hold Pakka. 

A ^ 
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land, which was retained by a proprietor in his own pos¬ 
session and cultivated with his own ploughs was termed 
Sir.® When a proprietor parted with his property, he not 
unusually kept possession of his Sir land, at first perhaps 
without payment of rent : but afterwards rent was certain 
to be levied from him, generally however at a lower rate 
than that paid by his neighbours. Sub-proprietary Sir 
originated also in grants to the junior members of the pro¬ 
prietary family. Nankdf was an assignment of land or 
revenue for subsistence, consisting sometimes of one or 
more entire villages, sometimes of a portion only of a vil¬ 
lage. It was made in some instances to proprietors, in 
other instances to persons having no proprietary right, such 
as Kanungoes, Mokuddums, Chaudhris, Kazfs, who were 
generally however sen^ants of the State ; and it was doubt¬ 
less in this capacity that the allowance was made to 
Zeininddrs. Sub-proprietary Nankar is usually an assign¬ 
ment like Diddri, but differing from it in this, that not 
landy but a portion of the rental in 7 noney, was the subject 
of the assignment Sometimes a fixed sum was given, and 
sometimes a fractional share of the then rental. In the 
latter case, however, the item remained fixed and not sub¬ 
ject to enhancement or abatement The amount is either 
paid to the recipient, or he is allowed an equivalent remis¬ 
sion from the rent of any land held by him as a cultivator. 
A Shankalap tenure consisted either of a whole village, or 
of lands forming a portion of a village. In the former 

® Sir h the Sanscrit word for a plough. Sl(r land may now be created by 
continuous cultivation for twelve years by the proprietor himself with his own 
stock or by his servants, or by hired labour ; see section 5, Act XIX of 1873. 
In Bengal it is called Nljjotc (owm cultivation), Khets-Khamdr or Khamar, 

* is derived from bread and business—See Appendix 

10 Mr. Minute of 2 nd April Nankar is sometimes impro¬ 

perly confounded with malikana which was allowed to proprietors only. 
When a proprietor was removed from the management of his estate, malikana 
was allowed to him, but nankar was usually withdrawn, “ Malikana is the 
unalienable right of proprietorship, but nankar depends upon fidelity and at¬ 
tachment to the State and a due discharge of the public revenues ”—Anstiicrs 
of Gholam Hosdn JCkan, Appendix No, j6 to Mr. Shore’s ofznd April 

17S8 : see also Lord Moira’s Minute of 2 \st September 1815, §§ 124.132. 
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e, a sum was paid clown by way of fine when the deed 
was executed, under which the village was granted as a 
subtenure at favourable rates.^ In the latter case the poorer 
outlying or uncultivated lands were made over for a 
money consideration. A portion of these was to be culti¬ 
vated subject to the payment of a rent gradually increas¬ 
ing until a stipulated maximum was reached in a certain 
number^ of years. The rest was left rent-free for the vil¬ 
lage site, groves, gardens and similar uses. 

§ 414. Birt ^ tenures are of two kinds, purchased and 
conferred. The former generally originated in an assign¬ 
ment for money by a proprietor, who wished to have waste 
brought into cultivation, or was compelled by necessity to 
raise money on his cultivated land. This tenure is always 
sub-proprietary, held under the proprietor who stands 
between the holder and the Government. It is heritable ^ 
and transferable, and the annual rent is fixed in perpetuity, uin Tenure, 
Sometimes part of the land was to be held rent-free and 
the rest of it was to be subject to enhancement. Conferred 
birt tenures were originally eleemosynary, being sometimes 
in the nature of life-pensions, and according to usage 
resumable at the donors pleasure. In our first dealing 
with these tenures, no distinction was drawn between the 
two classes. Baikitdt^ is a tenure similar to birt, h\xt I's BailduU, 


This is very similar to a J^atnl taluk in Bengal. 

* Somewhat similar to the Jangalhuri cutting) tenures of Bengal, 

For a year or two no rent was asked. Then a low rent was paid, and this 
gradually increased as a greater quantity of land was brought under 

cultivation. 

^ Birt, from the Sanscrit vritti, means ‘ maintenance,’ ‘support,’ Purchased 
birt tenures are similar in their origin to peUnf taluks, and scarcely differ from 
the first kind of Shankalap tenures. In one other respect this tenure, as it 
exists in Goruckpore at least, resembles the paint taluk of Bengal in this, 
namely, that the proprietor or superior landlord is entitled to a fine on every 
transfer by s;\le, gift or inheritance, and the formality of his consent to all such 
transfers—See Report oj the Board of Commissioners to Lord Miiito, dated ^th 
July 1808, § [2. 

^ As lo a AFiiJi Birt tenure being heritable, see Mahcndra Singh v. Jokha 
Singh and othersi decided by the Privy Council, XIX W. R., p. 211. 

® From Bai = sale, and Kifa — a share, piece. It may be observed that 
all these tenures have their origin in a practice common not only to different 
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generally limited to small patches of land containing one 
or two fields. Baghdt, gardens, orchards, groves belong 
either to the proprietors, or ex-proprietors, to the holders 
of intermediate tenures, or to tenants. The title of all 
except the last extends to the land as well as to the trees. 

Bagliut. The rights of tenants in orchards planted by them depend 
upon the arrangements made with the proprietors or sub- 
proprietors under whom they hold. Generally no rent is 
taken, and the tenants are repaid for their labour by being 
entitled to cat the fruit, gather the dry wood, and cut down 
a tree occasionally for home use, such as roofing a house 
or making farming implements, the landlord being entitled 
to claim fruit on festivals and to fell an occasional tree 
when he requires wood, is a tenure which had its 

origin in mortgage. When a whole village or fractional 
portion of a village was mortgaged under native rule, the 
mortgagee usually obtained possession, and was admitted 
to engage with Government for the revenue. When he 
obtained possession, but was not admitted to engage for 

Innvi. the revenue, he deducted the interest on the loan from the 
rental of the land and paid the difference, termed farm- 
sdndy to the mortgagor, who was responsible for the 
revenue. When according to our rules redemption was 
barred, the settlement was made with the mortgagee as 
proprietor. In the case of lands less than a fractional 
share of a village, which under native Government always 
remained attached to the parent village, the parmsdnd was 

parts of India, but to the East and West, the practice of raising money 
by parting ■with a greater or lesser fragment of what constitutes the highest 
proprietorship or aggregate of rights in land in the particular community. A 
perpetual lease at a fixed rent granted for a sum of money paid down was 
thus a form of alienation which came naturally into use in both societies. 

’ In Bengal a distinction is made between trees that vccQsivariipy planted 
by the tenant, and Ithose that are pororiipy planted by others before he 
came on the land. He may cut down and sell the former, but not the latter, 
i.e.y according to the usage of some localities, 

^ Binvl is derived from Binoa = a twentieth part, but usually applied to 
the tw^entieth of a bfgha. No doubt the calculation of the parmsdnd was 
made in old times as so many twentieths ; and the name remained, although 
the principle of calculation was altered. 
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paid in the same way to the mortgagor ; and when 
redemption was barred, the mortgagee, biswiddr, became 
the holder of an intermediate title, the paruisdnd or quit- 
rent being generally made equal to the Government 
revenue plus five per cent. grants were made by Mafi 

proprietors to Brahmins, Bhats, Fakirs and such like for 
religious services or through religious veneration. They 
were hereditary, though not originally transferable. Even 
when transferred, they were not resumed, and so usage 
made them transferable in course of time. Marwat Marwnt 
grants were grants of a little land rent-free as pensions to 
the heirs of retainers killed in the service of the proprietor. 

§ 415. Juglrs were grants of lands to retainers still in 
service in lieu of wages. When granted by the Emperor, 
they were assignments not of the land, but of the revenue,^ 
and were made as an appendage to the dignity of niansub, 
a kind of nobility conferred for life, and revocable at the 
Emperor’s pleasure. The Mansubddr was supposed to Jagtrs. 
command a body of horse. There were sixty-six grades 
of the rank, varying according to the number of horse. 

This number was however merely nominal, and the per¬ 
sonal pay of the Mansubddr, though regulated thereby, was 

® AMJiy means ‘ forgiven,’remitted--/.d?. the rent or revenue of which was 
remitted, these grants being generally rent or revenue-free. The term is not, 
that I am aw^re of, used in Bengal, where land granted to Brahmins is called 
Brnhmuttar and land granted to an idol is called Dcimiitar. Piran, from 
plr = a ‘saint,’ is land granted to a (Mahomedan) holy man for his support, 
or for keeping up the tomb of a deceased saint. 

‘ It is important to bear this in mind. That the ownership of the soil 
was not in the sovereign is proved by a variety of aiguments. One of these 
is remarkable, being drawn from the fact that the Emperors purchased land 
when they wanted it. Aurangzib purchased the parganas of Eiindf, Palan, &c. 
in the vicinity of Delhi. Akbar purchased lands for the forts of Akbaral)acl 
and Illahabad ; Shah Jahan for the fort of Shah Jahanabad ; and Alamgir 
for the fort of Aurangabad and for mosques. Wlien the Jagfrdars got posses¬ 
sion, they paid malikana to the zemindars. There is a native Hindu saying 
that “ the land belongs to the zemindar and the revenue to the king and 
according to Mahomedan law the sovereign has a right of property in the 
tribute or revenue : but he, who has the tribute from the land, has no property 
in the land (see authorities quoted in Appendix No. I2 to Mr. Shore’s Minute 
of 2nd April 1788). 
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distinct from that which he received for the effective horse 
which he was obliged or allowed to maintain. Jaglr^ 
were of two kind.s, conditional and unconditional. Condi¬ 
tional Jagfrs were granted generally to the principal 
servants of the Emperor in order to meet the expenses of 
a particular office ; and these were held only so long a.s 
office was retained. Unconditional Jagfrs were independent 
of any office, and were personal grants for the maintenance 
of a dignity, a .suitable number of attendants and the 
effective troop.s which the mansubddr ot jaglrdar \vsls bound 
to have in readiness. These grant.s were for life only. If 
the land.s produced more than the Mansubddr's allowance, 
which was always fixed, he was bound to account for the 
surplus {taufir). There were few jagfrs in Bengal. In 
Bahar a large number were created in the time of .Shah 
Alam and of his immediate predecessor during the anarchy 
and decline of the Mogul Empire. In many instances, 
owing to our want of information, persons claiming by 
right of inheritance succeeded to j’aglrs, contrary to the 
constitution of the Empire ; and thus what was originally 
a mere life-grant has become an estate of inheritance. 


® There were no heref.litary dignities in the Mogul empire. See, for a full 
account of these Jagfrs, Mr. Shore's Mimite on the Rights and Privileges of 
Jagirdars^ dated 2 nd Ajiril 178S, from which the above account is taken. 
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CHAPTER XXVIII. 

Landliolding, and the Relation of Landlord and Tenant 
tn India—The Rent Act of 1859. 

§ 416. On Saturday the loth October 1857, Mr. E. Currie 
moved^ in the Legislative Council of India the first reading 
of a Bill “ to amend the Law relating to the Rectmerj/ of Rent 
in the Presidency of Fort William in Bengal" which after¬ 
wards became Act X of 1859. Describing the provisions 
of the Bill in the form in which it was originally intro¬ 
duced, he said ;—“ It declared that all resident* * raiyats 
or cultivators had a right of occupancy in the lands introduction 
held or cultivated by them, so long as they paid the 
rents legally demandable from them. These sections 
contained nothing more than what had been the law 'of Ileut Dili 
since the time of the Permanent Settlement; but, under 
that law, the only remedy open to the raiyat was by a October 
regular suit in the Civil Court, and to refer a poor cul- 
tivator to a regular suit against his landlord, under the 
present practice of the Courts, was almost tantamount 
to refusing him any remedy at all. As the raiyat was iheprovi^ions 
to have the right of demanding a fatta, it was but just 
that the landholder should have the right of demanding 
a kabuliyat, or written engagement for the payment of 
his rent by the tenant. By the present law, a condition 
to the exercise of the powers of distraint or summary 
suit was that the landlord should have tendered pattas to 
his ratyats; and this tender he might make by affixing 
a general notification in his kachahri intimating that the 

* See Proceedings of the LegxstcUive Cowictl of Zudina Vol. Ill, pegc 43 ^ 
amt following pages. 

* This was altered before the Bill became law. 
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pattas were ready for deliveiy". This law, which was in¬ 
tended for the protection of the raiyat, he believed had, in 
practice, been altogether a dead letter. He had provided 
that, when the landholder tendered a patta to a raiyat and 
the raiyat refused to receive it, he might sue him for a 
kabuliyat, and that the possession of a haduliyat, or 
of a decree adjudging the delivery of one, should be 
necessary^ to authorize a landlord to exercise the right 
of distraint. The Bill further provided penalties for ex* 
actions in excess of rent payable, and withholding receipts 
for rent paid, and also for extortion of rent by imprison¬ 
ment or other duress. It also took away the power now 
possessed by landholders of compelling the attendance 
of their raiyats for adjusting rents, or for any other pur¬ 
pose, This power had been veiy generally complained 
of as being used as a means of oppression ; and it seemed 
to him to be inconsistent with the general principles of 
our administration. Then followed rules according to 
which the landholder was to proceed when he wished to 
raise his rents, and then a provision allowing raiyats to 
resign their lands when unable or unwilling to hold them 
any longer. Many Bengal officers had urged that a pro¬ 
vision like this was very much required. From the want 
of it, an unfortunate raiyat might be literally bound to 
the soil, if it should be the interest of the landholder so to 
bind him.” 

§417. “The next part of the Bill related to dis¬ 
traint. The Council had, probably, seen a pamphlet called 
imprommeut Punjiim Outrages —Punjum, or the fifth, meaning Regu- 
of the Law y of i8i2, which was the law of distraint and 

as to 1.11 1 . • 

replevin. It could not be denied that the existing 
law of distraint bore very hard upon the tenant. Unless, 
within five days from the date of attachment, the tenant 
gave security that he would bring a suit to contest the 
demand against him within fifteen days, his property was 
liable to be sold, and as there was no intervention of any 


Proposed 


Indnt, 


® This provision was afterwards struck out. 
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public officer between the attachment and the sale, it 
not iinfrequently happened that the first intimation which 
the tenant received of the distraint was on the very day 
of sale. Then, the whole business of sale and of taking 
security to stay the sale was in the hands of certain Com¬ 
missioners, who were paid by a small commission on the pro¬ 
ceeds of the property sold. The average receipts of these 
Commissioners were, in some districts, not more than 
one rupee per month, and in none were they more than 
ten rupees per month. It was quite unnecessary to say 
that agency so remunerated could not be depended upon.'' 
.“ He would greatly abridge the power of dis¬ 
traint At present, a tenant of any grade—the proprietor 
of a patni taluk for instance—might have his household 
goods distrained, if he happened to be in arrear. For 
this there was no possible necessity. He had restricted 
the liability to distraint to the case of actual cultivators, 
and the subject of distraint to the produce of the land 

in respect of which the arrear was due.".“ But 

the Bill had been designed primarily and chiefly for the 
correction of abuses which, under the operation of the 
existing law, had sprung up in Bengal, and the correction 
of which was loudly called for. It did not appear to 
him necessary to defer any longer remedial measures in 
this division of the Presidency because of the present 
unsettled condition of the other. If it should be thought 
proper, the operation of the Bill might be limited in the 
first instance to Bengal, and extended to the North- 
Western Provinces at some future period, with any modi¬ 
fications which the circumstances of those Provinces might 
be thought to require." 

§418. The Bill was read a second time on the 31st 
October 1857, when the only two points discussed con¬ 
cerned the probable loss to the revenue from the reduc¬ 
tion of stamp-duty upon statements of claim under the 
Bill, and the proposal to transfer the jurisdiction in Rent 
cases to the Revenue Authorities including Deputy Col¬ 
lectors. On the 14th November 1857, the Bill was referred 
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to a Select Committee, consisting of Mr. (since Sir Barnes) 
Peacock, Mr. D. Eliott, and the Mover. Mr. H. B. 
Harington was added to the Select Committee on the 5 th 
December of the same year; and Mr. H. Ricketts on 
the 8th January 1859. The Report of the Select Commit¬ 
tee was presented by Mr. Currie on the 26th March 1859 ; 
and on the 9th April following the amended Bill was 
considered by a Committee of the full Council. Mr. 
Ricketts on this occasion moved the introduction of the 
following new section :—“ If in a suit for enhancement or 
for diminution of a raiyafs rent the evidence produced 
by the parties shall fail to show what rate of rent is 
equitably assessable on the land in the raiyafs possession, 
in such case the Collector shall proceed to ascertain 
the market-value of the average gross produce of the 
land, and shall declare tzvo-fiflhs of the ascertained value 
to be the rent payable for such land. Provided always 
that it shall be competent to the Court to declare a sum 
less than tvvo-fifths of the value of the gross produce to 
be the rental payable, if there are any special cir¬ 
cumstances, owing ..to which the cultivation of the land 
must necessarily be attended with more than ordinary 
expense. When the rent of a raiyafs holding has been 
ascertained as above provided, it shall not, unless on 
special grounds, be again liable to question for a period 
of twelve years.’' This amendment was however nega¬ 
tived, Mr. Currie arguing that an inquiry into these special 
circumstances must involve elements of much greater doubt 
and difficulty than would be found in an inquiry as to 
the prevailing rate, and that when the proportion of the 
produce was to be commuted into a money-rent to be paid 
under all circumstances, two-fifths would be found greatly 
too high. Mr. Peacock again objected to the jurisdiction 
being transferred from the Civil Courts, and on this point 
there was the only important debate, which marked the 
passage of the Bill through the Council, On the i6th 
April 1859, the Bill was read a third time and passed, Sir 
Charles Jackson and Mr. Peacock voting against it. 
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§ 419. Assents and dissents were subsequently read and 
recorded. Mr. Peacock’s dissent was based upon his ob- Asient-i and 
jections to the tran.sfer of jurisdiction to the Revenue 


Authorities, and the probable loss to the stamp revenue." Sir 


corded. 


Charles Jackson’s dissent was based on similar grounds.’ 

The first ground of Mr. Currie’s assent* was ;—“ Because 
the Bill defines and settles several important questions 
connected with the relative rights of landholders and 
tenants, which have remained undefined and unsettled from 
the commencement of legislation in the Presidency, and of 
which a definition and settlement have been long consi¬ 
dered to be eminently desirable and necessary.” On the 
29th April 1859, Lord Canning, then Governor-General, 
gave his assent to the Bill, and, ” as several assents and 
di.s.sent,s” had “ been recorded upon the pas.sing of” the 
“ Bill,” he deemed it “ respectful to the Legislative Council 
to state the reasons ” for which he assented to it. '* I believe,” 
he wrote," “ that the Bill will confer a great practical bene¬ 
fit upon the agricultural population of Bengal. I find that 
the Bill is objected to, not on account of the substan- ahig's lie- 
tial alterations of the law which it effects between landlord 
and tenant, but because it gives the original jurisdiction in A.wni to lite 
cases arising between landlord and tenant, to the Courts of 
the Revenue Officers, and takes away original jurisdiction 
from the regular Courts of Civil Judicature, and I find 
that this objection rests chiefly upon tw'o grounds. . . . 

... I have to observe, that no one doubts that it has 
long been desirable that the important questions connected 
with the relative rights of landlord and tenant dealt with 
in this Bill should be settled : that no objection is suggested 
to the nature of the settlement which the Bill contemplates ; 
and that the Bill is a real and earnest endeavour to im¬ 
prove the position of the raiyats of Bengal, and to open to 
them a prospect of freedom and independence which they 
have not hitherto enjoyed, by clearly defining their rights 


® Pi'Oi'eedings of the Legislative Council of huiia^ \oI. page 303* 

’ Id., p.age 305. “ /■/., page 309. " Id., pages 334 - 33 S’ 
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and by placing restrictions on the power of the zemindars, 
such as ought long since to have been provided.” r'our 
and twenty years have passed since these words were 
written, and the experience of these years has not justified 
the observation as to the rights of the raiyats being clearly 
defined by the measure, which was the subject of this 
encomium. 

^ 420. Act X of 1859 contained provisions both of 
substantive and adjective law. It attempted to settle the 
relations between zemindars and raiyats by a few rules 
dealing with que.stion 3 which had assumed particular pro¬ 
minence, and it provided a procedure for the trial by 
Revenue Officers of questions arising between landlords 
and tenants. No attempt was, however, made before 
passing the Act to ascertain by evidence or otherwise the 
then existing relations between zemiudars and raiyats^ and 
the rights which had survived long years of oppression or 
had grown up under British rule. Under these circum¬ 
stances it is not surprising that the remedies applied to 
patent mischiefs produced others scarcely le,ss formidable 
than those which they were designed to remove. The 
following are the main lines of the Act:— 

I. —The abolition of the zemindars' power of compel¬ 
ling the attendance of their raiyats: 

-A small class of tenants to be entitled to hold at 
fixed rates of rent; 

A Right of Occupancy, entitling the raiyat to hold 


II. 


III.- 


his land as long as he paj's his rent, to be ac- 


IV.- 


V.- 


quired by twelve years’ continuous cultivation or 
holding; 

-Provision for settling rent or enhanced rent by the 
agency of the Revenue Courts d 
-A reformed attempt to bring about the interchange 
of pattas and kabidiyats between landlords and 
tenants : 


‘ Thi'i was necessary once it was declared that any class of tenants w-as 
entitled to hold their land as long os they paid their rent—such retil not 
being a fixed rent. 
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An attempt to compel the delivery of receipts 
for rent, and prevent exaction of excess rent : 
VII.—The amendment of the Law of Distraint: 

VIIL—The transfer of original jurisdiction in suits 
between Landlords and Tenants from the Civil 
to the Revenue Courts. The Chief Civil Court 
of the district retained a limited appellate juris¬ 
diction : 

IX.—Provision for the registration of transfers of per¬ 
manent transferable interests in land interme¬ 
diate between the Zemindar and the cultivator 
^421. The abolition of the zemindar s' power of com¬ 
pelling the attendance of the raiyats —a power which had 
been formally declared in 1799," and had been oppressively 
exercised for sixty years—^had the effect of stopping much 
duress and other forms of coercion. This was the result 
more especially in the districts in the neighbourhood of 
the Presidency, in which, soon after the passing of the 
Act of 1859, the Subdivisional System was introduced or 
extended, so that there was a Magistrate’s Court within 
easy reach of every cultivator, some fifteen to twenty miles 
being the longest distance which an injured raiyat had to 
travel in order to seek justice. A more efficient police 
was at the same time introduced ; and collusion between 
the zemindars or their agents and the officers of police 
was rendered more difficult by the vicinity of the Magis¬ 
trate. Much also was due to the spread of education and 
the enlightenment arising from closer contact with higher 
civilization in the Presidency-town. In districts more 
distant from the Presidency, or which have not yet been 
broken up into smaller areas for purposes of Civil and 
Criminal Jurisdiction, the effect of the legislative provision, 
which took away on paper the zemindar's power of com¬ 
pelling the attendance of his raiyats., has been less felt; 
and there are possibly many rural villages in Bengal at 
this moment, where this provision has never been heard of. 


\ 


AhoWi'ion of 
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Ilaiyuls» 


^ See ante, page 582. 
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But even here the express abolition of the power has 
made the zemindars eec\A their agents more careful of trans¬ 
gressing the law, at least too openly or too boldly, because 
a single case of violence or wrongful restraint may have 
the effect of bringing a case into Court, the result of which 
will be to open the eyes of the raiyats to the real state 
of the law, and the zeminda/s want of coercive authority. 
Altogether there can be no doubt that the express abolition 
by the Legislature of a power inconsistent with liberty 
has had the effect of materially diminishing the pressure, 
which the zemindars can now put upon the raiyats for the 
purpose of compelling agreement to their terms regarding 
rent or other matters. 

§ 422. We have seen that at the time of the Permanent 
Settlement, a small class of mnkarraridars and istemrar- 
A certain dars^ were protected from enhancement and declared 
de Jared fixed rents. These persons either then 

entitled to were or afterwards became tal/ikdars. We have also seen 
hold at feed that a certain class of termed khudkasht kadimi 

Heats. raiyats or resident and hereditary cultivators, who liad a 
prescriptive right of occupancy in consequence of having 
been in possession of their lands for more than twelve years 
before the decennial settlement—were in 1822 granted a cer¬ 
tain protection even against purchasers at sales for arrears of 
revenue.^ Speaking generally, these two classes were now 
slightly extended and protected from enhancement The 
Act declared that no dependant talhkdar or other person 
possessing a permanent transferable interest in land, inter¬ 
mediate between the proprietor of an estate and the raiyats^ 
who holds his taluk or tenure at a fixed rents tvhich has not 
been changed since the time of the Permanent Settlements 
shall be liable to any enhancement f and further that 
raiyatSs w^ho hold lands at fixed rates of rents which have 
not bee 7 i changed fro^n the time of the Permanent Settlements 
are entitled to receive pittas at those rates.^ Fully alive 


^ See ariiCs page C19. ^ See anUs pages 662—665. 

^ Section 15. " Section 3. 
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to the difficulty under which these classes of tenants must 
labour in carrying their proof back to the end of the last 
century, the Legislature came to their aid with what is The Tiveniy 
called The Ttventy Years’ Presumption, by enacting that jvesM)n^)/io« 
whenever it is proved in any suit under the Act that the 
rent, at which a tabik or other tenure or a raiyat’s land is 
held, has not been changed for a period of twenty years 
before the commencement of the suit, it shall be presumed 
that such taluk, or tenure, or land has been held at that 
rent from the time of the Permanent Settlement, unless 
the contrary is shown, or unless it be proved that such 
rent was fixed at some later period.' Under these provi¬ 
sions the taliikdar, tenure-holder or raiyai, who seeks the 
protection afforded by the Act, must plead that he has 
held at a fixed rent, or (in the case of a raiyai) at a 
fixed rate of rent, since the Permanent Settlement. He 
will then discharge the burden of proof laid upon him, 
and be entitled to the benefit of the Twenty Years’ Pre¬ 
sumption, upon showing that his rent or the rate of his 
rent has not been changed for twenty years before the 
institution of the suit. The landlord may, thereupon, rebut 
the presumption by showing either (i) that the rent or 
rate of rent was changed during this period of twenty 
years, or (3) that the taluk, tenure or holding was created, 
and, therefore, the rent fixed, at a time subsequent to the 
Permanent Settlement. These provisions have always 
been unpopular with the semindars, vi\\o say that they have 
assisted persons to obtain a right of holding at a rent 
fixed for ever, who under the literal provisions of the law 
are not entitled thereto. If this have occurred in any 
considerable number of cases—and my experience does 
not lead me to believe that it has—the only observation 
that is suggested is that the Zemindars must have kept 
their books very carelessly or have been very negligent in 
managing their cases and producing their evidence. Pur¬ 
chasers at Revenue Sale.s, no doubt, labour under great 


’ Sections 4 and 16 com)lined. 
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difficulty in rebutting the presumption ; but they do not 
belong to a class, whose claim to much sympathy will be 
very readily admitted. I have myself long thought that 
these provisions alone in the Act deserve Lord Canning’s 
encomium. 

§ 423. We have seen** that the right of the zemindar 
to eject his raiyats was doubtful from the beginning. In 
the case of khudkasht raiyats, who in popular estimation 
enjoyed a prescriptive right of occupancy, an eviction 
for other cause than non-payment of rent was no doubt 
regarded as an act of oppression. In the case of other 
raiyats, who had been in more modern days admitted to 
cultivate without paying a salami and obtaining a grant 
of any of the local tenures, the zemindar's right to evict 
existed both in law and in fact. As long as the zemindar 
could evict the raiyats or any class of raiyats, he had it 
in his power to exact the highest possible rent, for he 
could say Pay the rent I ask, or quit.” The Bengal ies, 
like the Irish, arc a peculiarly home-keeping race, unwill¬ 
ing to leave their native villages and submitting to any 
exaction rather than do so. So long then as the zemin¬ 
dars power of eviction remained doubtful, or rather, so 
long as he could in practice evict any tenant, who would 
not pay the rent by him demanded, his power to rack-rent 
was absolutely unlimited, as soon as, in consequence 
of the increase of population, he could always find a 
tenant to replace upon his own terms the tenant wdio 
would not agree to these terms. In order to remove 
all doubt as to the zemindar's power of eviction, or rather 
in order to define and limit that power, it was enacted 
that every raiyat who has cultivated or held land for a period 


* See ante pages 529—531 note, and 682—83 note. In the M.adras Presi¬ 
dency it has recently been decided (in a case to be found in 6 Madras High 
Court Reports, 164) that a zemindar can evict a raiyat on the expiry of the 
term of his fatta, if he refuses to pay an increase of rent demanded of him. 
In this case the raiyat had been thirty years in possession ; yet Holloway, 
J., held, that he had no right of occupancy, referring to the provision of 
Act X, as giving in Bengal a right, which otherwise would not have existed. 
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w year^ has a Tight of occupancy in the land so 
Tivaied or held by him, whether it be held under fat la or 


® The section in Mr. Currie’s Draft Bill onginally stood thus:—“ Every 
resident raiyat and cultivator has a right of occupancy in the land held or 
cultivated by him, whether it be held under patta, or not, so long as he pays 
the rent payable on account of the same.’’—The reasons for altering the 
draft are thus stated in the report of the Select Committee :—The laws in 
force speak oi^hitdkasht raiyats as possessing rights of occupancy, and in 
some places the w^ord ‘ khudkaskt ’ seems to be. considered synonymous with 
* resident,’ ‘Resident’ was, therefore, the word used in the original Bill. 
But it has been pointed oiit to iis by the Western Board that residency is not 
always a condition of occuj)ancy ; and it appears that, after much inquir>', it 
was prescribed by an order of the Government of the North-Westeni Pro¬ 
vinces in 1856, as most consistent w-ith the existing practice and recognised 
rights, that a holding of the same land for twelve years should be considered 
to give a right of occupancy. We have folfowed this precedent, and altered 
the section accordingly.” The fact really w<as that a prescriptive right of 
occupancy had been spoken of in the Regulations and in official papers ever 
since the time of Mr. Shore’s Minutes ; but the term of prescription had never 
been settled. It was accordingly settled in 1859, when the period of twelve 
years was taken, by analogy to the period of limitation for the recovery of iin- 
‘ movable property. A very full account of the w'hole question will be found in 
a note by Mr. (afterwards Sir W.) Muir, the Senior Member of the Board of 
Revenue of the North-Western Provinces, dated 29th May 1S63. The rule 
adopted in 1859 will be found in the unfinished draft of a Revenue Code, which 
was one of Mr. Thomason’s latest works. His reputation as a Revenue Officer 
will make the following extracts from this Code interesting to all who take an 
interest in the subjectOccupants by prescription are those who have an 
inherent right to occupy certain lands either at a fixed rate of rent, or a rent 
varying according to the usage of the pargana. This right is heritable, and can¬ 
not be infringed by the Malgnzar, so long as the occupant by prescription conti¬ 
nues to pay the rent of his land as it falls due. Occupants by prescription 
cannot free themselves from the responsibility attaching to them for payment 
of rent to the Malgmar, otherwise than by the surrender to him of their 
right of occupancy. The right therefore is not transferable without the con¬ 
sent of the Afalguzar, nor can the land be mortgaged or sublet by the occu¬ 
pant without the consent of the Malguzary so as to relieve the occupant from 
responsibility for the rent. The entry of the name of the transferree in the 
village records on the appliration of the occupant, and the consequent 
reception of rent by the Malguzar from the transferree, knowing him to be 
such, shall be considered sanction on the part of the Maiguzar to the transfer. 
The transferree shall then be considered possessed of all the rights of the 
original occupant. An occupant by prescription is permitted, at any time 
before the commencement of the agricultural year, to surrender to the 
Maiguzar the whole, or any portion, of the land which he occupies. ^ Such 
surrender of a part does not w'oaken his rig\U to the continued occupation of 
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not, so lo7ig as he pays the rent payable on account of the same. 
The holding of the father or other person from whom a 
raiyat inherits is deemed the holding of the raiyat within 
the meaning of this provision. From the operation of 
the rule were excepted khamar, nijjote or sir land belong¬ 
ing to the proprietor of an estate or tenure and let by 
him on lease for a term, or year by year, and (as respects 
the actual cultivator) lands sublet for a term or year by 
year by a raiyat having a right of occupancy. The Right 
of Occupancy carried with it two privileges :—(i) the 
raiyat could not be evicted except for non-payment of 
rent, and this only through the Court: (2) his rent in 
case of dispute was to be fixed by the Court, He could 
under certain circumstances claim abatement Flis rent 
could not be enhanced except through the Court and after 
service of notice. In case of dispute, where no question 
of abatement or enhancement was raised, the rent pre¬ 
viously paid by him was to be deemed to be fair and 
equitable. 

§ 424. The direct effect of the twelve years’ rule, thus 
declared by the Legislature, was that a large number of 


the rest on tlie same terms as before. A Malguzar^ who considers that an 
occupant by prescription pays les^ rent than is fairly due from the land accord¬ 
ing to the pargmta it^jage, is competent to sue for increase of the rate of rent, 
provided that, any time before the commencement of the agricultural year. *he 
gives notice to the occupant of the rent wh^ch he intends to demand in the 
following year. This notice must be dated and attested by two credible 
witnesses, and a copy must be lodged before the commencement of the agri¬ 
cultural year, with i\\e patwari oi the Mahal, and with the Tehsiidar of the 
pargatia or the Collector of the district. Occupants-at-will are entitled to 
occupy the land only till the expiration of the agricultural year. At the close 
of the agricultural year the right of occupancy ceases, and the land is then at 
the disposal of the Malgmar, unless there be then on the ground a crop, 
which the occupant had sawn without opposition from the Malguzar, In 
that case the occupant is entitled to occupy the land till the crop be removed. 
Uninterrupted occupancy-at-will for twelve years at the pargatza rates, or at 
less than the pargaria rates, becomes occupancy by prescription. Leases of 
land granted for a period by Malguzars to occupants by prescription, do not 
necessarily alter the right of occupation possessed by the lessee. On expira¬ 
tion of the lease, the inherent right of occupancy revives, unless it be specially 
surrendered.”— ThomasoiPs Dispatches y Vol. II, pp. 343-4. 
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tenants, who before the Act vvere mere tenants-at-will and Operation of 
so liable to be rack-rented, at once acquired a protected 
tenure; and the semindars could no longer legally raise 
their rents, unless upon the grounds permitted by the Act ; 
and (if the tenant objected) after proving those grounds in 
Court Here also the knowledge, which the raiyats obtain¬ 
ed of the right given them by the Legislature, varied much 
in the districts ; and in many places there are thousands 
of raiyats^ who at this present day know nothing of the 
Act of 1859, or what it intended to do for them. The 
Zemindars^ on the contrary, being more educated and 
having early learned the provisions of the law, hav#, espe¬ 
cially in Bahar, taken steps to evade its provisions by 
changing the land occupied by the raiyats, so as to prevent 
continued occupation of the same land by the sarrle culti¬ 
vator for the statutory period of twelve years. In so far 
as the Act has protected a considerable class of raiyats 
who are now alive to their rights, it has done good. In so 
far as it has tended to the disturbance of those who had, 
or might have, acquired protection under its provisions, it 
has done harm. But the greatest mischief caused by its 
provisions has yet to be told. The Act made no mention, 
took no account, of any of the local tenures which are to 
be found in the country—the jotes of Rungpore, the gnzas^ 
tha tenures of Bahar, the ganihl tenures of Jessore, the 
chuks of the Sunderbuns, the Ayma and Abadkari holdings 
of Midnapore, the Jangalhiiri tenures of the Tzeenty-four 
Parganas, the Howlas of Backergunge, the Etmams and 
Tappas of Chittagong, Under the Act the holders of all 
these interests, most of whom had paid large fines upon 
the creation of their tenures, and many of whom had ob¬ 
tained what in popular estimation was an heritable interest 
at a fixed rent—were nothing more or less than raiyats 
having a right of occupation, entitled indeed to the pro¬ 
tection accorded to the tenant who had paid nothing upon 
entry and had entered but twelve years ago, but entitled 
to nothing more, and so liable to enhancement. The Ze^ 
inindars saw the advantage given them by the levelling 
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provision of the law ; and in the result so far as all these 
tenure-holders were concerned, the Act, instead of defin¬ 
ing and settling, grievously unsettled rights, which but for 
its provisions would have been exempt from interference 
beyond the payment of a few abwdbs upon the zemindar’s 
marriage, or the birth of a son, or other important occa- 
^sion, which according to the ideas of the people justified 
the demand of a benevolence. 

§ 425. As soon as the Legislature declared that all 
raiyats, who had cultivated or held land for twelve years, 
have a right of occupancy in that land, so long as they pay 
the rent payable on account of the same, it became neces¬ 
sary to provide for defining and settling the rent so pay¬ 
able. It was accordingly enacted that in case of dispute 
the rent previously paid by the raiyat shall be deemed to 
be fair and equitable, unless the contrary be shown in a 
suit under the provisions of the Act. Every raiyat 
having a right of occupancy was declared entitled to 
claim an abatement of the rent previously paid by him, 
(i) if the area of the land had been diminished by dilu- 
vion or otherwise ;■ (2) if the value of the produce or 
the productive powers of the land had been decreased 
by any cause beyond the power of the raiyat; or (3) if the 
quantity of land held by him had been proved by measure¬ 
ment to be less than the quantity for which rent had been 
previously paid by him. No under-tenant or raiyat hold¬ 
ing or cultivating land without a written engagement, or 
under a written engagement not specifying the period 
thereof, or whose engagement had expired or had become 
cancelled in consequence of a revenue sale, could be made 
liable to pay any higher rent than the rent payable for 
the previous year, unless a written notice were served upon 
him before the end of the agricultural year specifying 
the higher rent claimed and the ground of enhancement. 
This provision as to notice is applicable to all tenants, and 
was substantially reproduced from the R egulation of 1812.' 


See antet p. 612. 
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:enant upon whom this notice has been served is 
allowed to contest his liability to pay the enhanced rent 
demanded, either by complaint of excessive demand of 
rent, or in answer to a suit for the recovery of arrears at 
the enhanced rent 

§ 426. The following are the grounds upon which a 
raiyat having a right of occupancy is liable to enhance¬ 
ment of the rent previously paid by him :~ 

(1) —that the rate of rent paid by such raiyat is below 
the prevailing rate payable by the same class of raiyats 
for land of a similar description and with similar advant¬ 
ages in the places adjacent : 

(2) —that the value of the produce or the productive 
powers of the land have been increased othervvise than by 
the agency or at the expense of the raiyat: 

(3) —that the quantity of land held by the raiyat\v^s been 
proved by measurement to be greater than the quantity 
for which rent has been previously paid. 

In respect of the first of these grounds of enhancement, 
the words “ prevailing rate” and payable by the same class 
of raiyats'' to some extent limit the application of the rule, 
and prevent competition from affecting the rate of rent 
payable by raiyats having a right of occupancy.^ All that 
the rule comes to in its present shape is really this, that 
one raiyat of this class can be made to pay as high a rate 
as anotherof the same class. It affords no means 
of raising the rate of rent payable by the class generally.^ 
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- These words do not occur in section 7, Regulation XLIV of 1794, which 
speaks of *‘the established rates of the pargana for lands of the same 
quality and description. ” 

< “ The present case is that of a raiyat having a mere right of occupancy,_ 

It is a mistake to suppose that such a raiyat has any interest in the land, which 
gives him a right to a share of the rent. He has merely a right to occupy 
the land in preference to any other tenant so long as he pays a fair and equitr 

able rent”—Peacock, C. J., in HUis v. Isshore Chose. And again_“ His 

right of occupancy gives him a right to occupy at a fair and equitable rate ; 
but, when an alteration in the rent is to be made in consequence of an 
increase in the value of the produce, he is not entitled, in strictness, to have 
it hxed at a lower rate than that which a tenant not having a right of occupancy 
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The third ground of enhancement,—namely, that the 
quantity of land held by the miyai has been proved by 
measurement to be greater than the quantity for which 
rent has been previously paid,—'Can scarcely be said to be 
a ground of enhancement in the more accurate accepta¬ 
tion of the term. Certainly the enhancement to which the 
first two grounds are directed, and the enhancement which 
is obtainable under the third ground, are essentially cliffer- 
QuHniititof former case, the rent itself, the rate^, is in- 

Land held hy creased—in the latter case the rate is not increased, the 
merely made to pay rent for additional land 
previously which he obtained by error in the first instance, or subse¬ 
quently by encroachment or alluvion. In any of these 
cases it is reasonable that the raiyat should pay additional 
rent for the additional land. There is, however, a class of 
cases in which there has been neither encroachment nor 
alluvion ; and to which the application of the rule is not 
very satisfactory. I mean cases in which the raiyat did 
not take and has never held his land by measurement, i.e.^ 
so many highas at so much per bigha. His holding is 
known and usually described by’ the name of some one 
who formerly held it, as for example, Fakir Das’s jum- 
ma'’; and, if the quantity^ of land included in it is evqr 
stated, it is by' repute and not as an essential part of the 
description. Very frequently those jnmmas are described by 
their boundaries, and here the usual rule of the description by 
boundaries prevailing over that by quantity should govern. 
Land was not usually let to raiyats by measurement: 
and the rule would perhaps be properly restricted to cases 
in which it had been so let, or in which there was clear 
evidence of additional land, not included in the original 
holding, having subsequently come into possession of the'' 
raiyat by encroachment or alluvion. 

would giv^for it.” Sir Henry Ricketts, in a coiTimunication dated 1876 and 
to be found amongst the printed papers, says that, as far as he can recollect, 
in all the discu.ssions in preparing Act X, and in all the suggestions received 
from all parts of the country, there never was mention made of any consi¬ 
derable advantage to occupancy-raiyats beyond protection against causeless 
dispossession. 
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§ 427. The second ground of enhancement is the most Value of 
important of the three,— vis!,y that the value of the produce 
or the productive powers of the land have been increased powers of 

otherwise than by the agency or at the expense of the 

, It 1 r 1 tncreased, 

raiyat. There are here really two grounds of enhance¬ 
ment, created by separate and distinct causes. Increase Vaine mctios 
of value ” means “ increase of money-value.” ^ Now, an money-mtlne 
increase of money-value or price may be the result of 
general cause affecting the country or province equally, or 
of a special cause affecting merely the particular locality. 

As money-rents are in these provinces paid in silver, an 
increase In the quantity of silver in the country and a 
consequent decrease in the value of silver is a general cause 
affecting the whole country. Produce grown in the vici¬ 
nity, and produce of the same quality grown at a distance, 
fetch exactly the same price in the same market ; but the Ifterease of 
seller of the produce grown in the distant place really ^earned hf/ ^ 
receives as much less as the carriage to market costSyfrene?*at or 
which expense does not fall upon the seller of produce 
grown in the vicinity. If the former sold the produce on 
the spot where it was grown, the price would be actually 
so much less. Now, if a market were opened near to the 
distant place, or a railway, increasing the facility of carriage 
to good markets, were constructed, either of these causes 
might produce an increase of price, but this would be a 
special cause affecting only the particular locality. The 
rise of the price of agricultural produce, which has been 
brought about by general causes of late years, has in all 
probability mainly contributed to the present importance Rise of 
of the question of enhancement. A rise of the price of 
agricultural produce means that more silver is given for produce. 


^ The word ‘ value,’ when used without adjunct, always means in Political 
Economy value in exchange^ or, as De Quincy calls it, exchange value. Mr. 
Mill uses ‘ price ’ to express the value of a thing in money, and ‘ value,’ or 
‘exchange value,’ to express its general power of purchasing, the command 
which its possession gives over purchaseable commodities in generaJ. Upon 
any revision of the law the term * price * wdl doubtless be substituted for 
‘ value. ’ 
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the same quantity of produce—let us say rice, for example— 
than previously. This may be brought about in two ways. 
Firsty the quantity of silver in the world or in the country 
may have been increased, and the value, of silver in relation 
to rice will therefore be lessened, or, in other words, a 
greater quantity of silver is given in exchange for the same 
quantity of rice than previously. Secondlyy there may be 
a greater demand for rice than before, owing either to 
increased demand for exportation, or to there being more 
persons in the country requiring to consume rice than 
there were previously. Let us now suppose that rice is 
grown on certain land—-that the price of rice is Re. I per 
maund in 1870, and Rs. 2 per maund in 1880—and that 
the quantity of rice produced continues to be the same. 
The landlord who gets Re. i rent in 1870, gets the equi¬ 
valent of one maund* of rice; while in 1880 he gets the 
equivalent of only half a maund of rice. If one maund 
of rice represented in 1870 the proportion of the produce 
of a bighay which the landlord was entitled to receive, he 
is entitled to receive the same proportion in 1880, but the 
price of the maund of rice is then Rs. 2, and the landlord 
is therefore entitled to receive Rs. 2 as rent. If the rise 
of price be due to the depreciation of silver, and if the 
landlord’s sole source of income be money-rents, his income 
will really be reduced to half, for the same quantity of 
silver will purchase only half the ejuantity of all commo¬ 
dities. If the rise of price be due to increased demand, 
he will noi be so badly off, for, though his silver will pur¬ 
chase only half the quantity of rice, it will purchase the 
same quantity of other commodities, unless, their relative 
values also have changed, and that is a matter with which 
this inquiry is not concerned. 

§ 428. The case of an increase of the productive powers 

of the land and the case of a rise of price effected by some 

Tncrmxf! of Special cause are in the same category. Where the increase 

theproducltoe productive powers of the soil is due to the raiyat's 

powers of ^ ^ 

ihe land. agency, he is properly allowed to enjoy the fruits of his 
industry or the profits of his capital, and is protected from 
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Where the Legislature has com¬ 
pelled the carrying- out of large public schemes of improve¬ 
ment, it has compelled the raijiat to contribute to the 
expense ; or, if the seuiindar has had to pay in the first 
instance, it has given him the means of recouping himself. 
If the zemindar desires to effect improvements out of private 
funds, he can contract with the raiyats for an increase of 
rent before he expends his money. Where the cause of the 
increase is an accident, e,g., a railway, a fertilizing inun¬ 
dation, a change in the condition of the land caused by some 
river or khal altering its course, the raiyat may contend 
that these fall within the chances of profit and loss, of 
which he took the risk in agreeing to pay a regular annual 
money-rent. The defect in the law, as a precise rule, is, 
that while it assumes that the raiyat's rent is not to be 
enhanced on the ground of an increase in the value of the 
produce or the productive powers of the land effected by the 
agency or at the expense of the raiyat himself, it does not 
declare whether, when such increase has been effected 
wholly by the agency or at the expense of the landlord, 
the latter is or is not to receive the whole benefit of the 


Sl 


iiicrccisc —ov whether, when the incre 3 .se hcis been efTcctcd 
by a cause to which neither landlord nor tenant has contri¬ 
buted, the benefit is to be shared, and if so, in what 
proportions. 

§ 429. In two important cases an attempt was made 
by the Calcutta High Court to construe and apply these jaempixof 
enhancement provisions of the law. In the case of Nil/s v. 

Isshur Gkose^ it was held that the raiyat was merely entitled 
to the wages of his labour and to the profits of his capital 
according to the usual and ordinary rate of agricultural 
capital—that the zemindar was entitled to the overplus of 
the value of the produce after these deductions, and could 
enhance to the full limit of this overplus. In other words, 
the raiyat was treated as a capitalist farmer and the strict 
rules of English political economy were applied to him. 


* W. R. Special Number, 1862-64, pp. 48, 131, 148. 
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In .the case of Thakurani Dasi v. Bisheshur Muklh 
it was decided that, in cases of enhancement on the 
ground of the value of the produce having increased, the 
enhanced rent should be calculated so as to bear to the 
previous rent the same proportion that the increased gross 
value of the produce bears to the previous gross value. 
It has been generally supposed that the case <jf Isshur Ghose 
was overruled by that of Thakurani Dasi, and that the 
rule laid down in the former case has no longer any 
operation. The former rule certainly covers much wider 
ground than that propounded in the latter case, which applies 
only to ca.se 3 of enhancement on the ground of increase 
in the value of the produce, and where the rent is a 
customary rent; but it does not appear that any attempt 
has ever been made to apply it since the decision of 
Thakurani Dasfs case. Indeed the number of items which 
enter into the calculation of outgoings, value of produce 
and cost of production, and the amount of evidence nece.s- 
sary in order to make any thing like an accurate calcula¬ 
tion of these items, would preclude the rule of Issku!' 
Ghose’s case from- ever becoming one of practical appli¬ 
cation. Most persons who understand the subject have 
thought the principle thereby enunciated hard and unjust to 
the cultivator, and many have expressed a decided opinion 
that, however applicable it may be to competition rents 
and capitalist farming, it is not fair and equitable when 
applied to the circumstances of these provinces and the 
condition of the people of Bengal. It may be observed 
that Mr. Justice Trevor, who with Mr. Justice Elphin- 
stone Jackson may be said to have founded the doc¬ 
trine of proportion, was of opinion that, if the landlord 
in Isshur Ghose's case had been an auction-purchaser 
under the Sale Law of 1841 or that of .i84>, which 
gave the power of enhancing at discretion, the decision 
might have been a sound one. No one, however, now 
advocates the principle of this case, or supposes that it 


B. L. R., Sup. VoL, F. B., 202. 
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practically or properly applied. It certainly had 
one beneficial efiect in that it caused people to discuss the 
theory of rent applicable to India, and enter, upon the 
practical consideration of a most difficult subject with 
more definite ideas than had previously been common 
amongst officials or landlords. 

§ 430. The rule laid down in the case of Thakurani 
Dasi, as has already been observed, is not one of general 
application. It applies only where the value of the pro- 
duce has been increased otherwise than by the agency or at 
the expense of the raiyat^ the productive powers of the land of propor- 
and the cost of production remaining the same. Then 
it applies only where the previous rent was a customary 
one, ie,y a rent fixed according to the rate commonly 
payable by the same class of raiyats for similar land in 
places adjacent and representing a share of the gross 
produce calculated in money. The rule was expressly 
guarded as having no application to tenants holding under 
written engagements in which the rent was based on data 
inconsistent with the presumption of the rate being a cus¬ 
tomary one. The formula derived from the rule, is this— 


Former gross ] 
value of pro- / 
Uuceon aver- > 


Preseut gross ^ 
value of pro- / 
duce on aver- > ; r 
age of B or r> I 
normal jears ^ 


Former renb 


( Enlianood 
[ rent. 


age of B or 5 ( j 
normal years ! ( 

The first three terms of this proportion must be proved 
by evidence before the fourth can be calculated ; but the 
difficulty of proving when the rent was previously fixed 
and what was at that time the gross value of the pro¬ 
duce is practically so great that the most experienced 
officers have pronounced the rule to be unworkable, and 
the zemindars have confirmed this verdict by giving up all 
attempt to work it in their own interest.s. The expense 
of producing the necc.ssary evidence in each of many 
hundred or thousand cases is further an almost insuper¬ 
able difficulty to its general application. One proprietor 
is said to have spent a lakh of rupees in enhancement 
litigation without much practical result, before the inu¬ 
tility of the present la.w had been demonstrated. The 



764 Landholding, and the Relation of Landlord 




Provisiony^ 
(i.s (0 En¬ 
hancement 
have failed. 


net result then has been that while a large number of 
raiyats have under the provisions of the Act of 1859 
received protection from eviction and therefore from rack- 
renting, those provisions of the Act have completely 
broken down by which the Legislature undertook to pro¬ 
vide for the adjustment of rents in cases in which the 
zemindars were conceded to have a reasonable claim to 
enhancement. This is, no doubt, a just cause for dissatis¬ 
faction, but the measure of the supposed resultant damage 
is very much diminished by the suspicion that rents had 
already been raised at least in some parts of Bahar and 
Bengal above the rates which a purcl}' agricultural com¬ 
munity should be required to pay. 

§ 431. The next object of the Act of 1859 was to 
bring about the interchange of pattas and kabuliyats be¬ 
tween the semindars and raiyats. This had been tried so 


to Volta nmi often and so persistently, and had failed for such obvious 
Kabuliyats. reasons, that it cannot but excite some surprise that the 
legislators of 1859 should have thought fit to make a fresh 
effort in this direction. The Act provided that every 
raiyat is entitled to receive from the person to whom the 
rent of the land held or cultivated by him is payable, a 
patla containing the following particulars (t) the quan¬ 
tity of the land, and the number of the fields, when they 
have been numbered in a Government survey; (2) the 
amount of annual rent: (3) the instalments in which 
such rent is payable ; (4) any ' special conditions of the 
lease: and (S) when rent is payable in kind, the pro¬ 
portion of the produce to be delivered and the time 
and manner of delivery. Eveiy person granting a patta 
is entitled to receive a kabuliyat; and the tender to a raiyat 
of such -a. patta as he is entitled to receive entitles the person 
to whom the rent is payable to receive a kabuliyat. So fai 
as regarded pre-existing tenancies, these provisions failed 
almost as completely as the provisions of 1793 ; and the 
Rent Commissioners recommended their omission from 
the consolidating and amending Bill. They say in their 
Report:_“ The experience of the Registration Offices indi- 
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cates that writing is commonly used in the creation of neiv 
tenancies, and we think it more advisable to leave the 
adoption of writing to its natural growth, which will no 
doubt be encouraged by the spread of education amongst 
the cultivating classes than to force upon the people a law 
fashioned according to Western rather than Eastern ideas. Omimon of 
Closely connected with this point is the omission from p® 
the Draft Bill of any provisions siinilai* to those of the KabuUyats 
existing law as to raiyats being entitled to 

landlords being entitled to kabuliycits^ and the procedure recommended 
for enforcing the rights so declared. . . * Veiy little 

use has been made of these provisions by those for whose nioncrs. 
benefit they were intended. This observation is more 
particularly concerned with their use as a means of reduc¬ 
ing to writing the conditions regulating the relation of 
landlord and tenant.” 

§ 433. “ There is, however, another purpose for which 

they might have been used, that i.s, as a means to obtain 
an authoritative settlement of some essential question 
connected with the tenancy and in dispute between the 
parties thereto—the rate of rent, for example, or the quan¬ 
tity of land held by the tenant. The landlord may con¬ 
tend that the raiyat holds twenty bighas of land, while the 
raiyat declares that he has but fifteen. Year after year 
the contention is renewed. The landlord threatens a mea¬ 
surement, which the raiyat, afraid of a venal Amin and a 
varying pole, desires to avoid. A bribe to the gomashtak 
or compliance with some petty cess defers the final settle¬ 
ment of the que.stion for a year ; and the following year it 
arises again, perhaps deterring the raiyat from going to his 
landlord’s kachahri to pay his rent, lest he should be sub¬ 
jected to a demand, the justice of which he will not admit. 

Or some fields in the raiyats holding are by him main¬ 
tained to be second class rice land and assessable with the 
prevailing or usual rate for land of this class, whilst the 
landlord avers that they are first class rice land and should 
pay a higher rent. At every rent day the point is dis¬ 
cussed ; and in a country where any discussion is prone to 
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beget a wrangle, seklom conducted with a seemiy choice of 
expressions, an amount of irritation is kept up, which is 
not in harmony with the friendly relations which should 
exist between a landlord and his tenantry. It is very desir¬ 
able that facility be afforded for the ready settlement of 
que-stions like these, which are constantly arising in this 
country, more especially in consequence of the absence 
of boundaries and fences and the want of an exact 
survey upon an uniform standard. It might have been 
thought that the landlord in the first case could easily 
have the question settled by tendering a falta and de¬ 
manding a habidlyat for twenty bighas j and the landloid 
ill the second case by tendering a patta and demanding a 
kabuliyat for the field as first class rice land ; but if the 
land turned out to be nineteen and a half bighas instead 
of twenty, or one of the fields was found to be of some 
middle class kind of land, the .suit according to the deci¬ 
sion of the highest tribunal in India, must fail and the 
parties be sent away, the real question in dispute unsettled, 
and their feeling roused and embittered by litigation. 
Thus these provisions of the existing law have become 
ineffectual for the only purpose for which the people cared 
to U-Se them and for which they might have been benefi¬ 
cially used. While omitting what has been found useless 
in practice, we have endeavoured to supply the want thus 
indicated by experience. The Draft Bill accordingly allows 
either landlord or tenant to sue for the determination of 
anv such questions which may arise between them. A 
copy of the decree passed in the case will have all the 
effect of a patta or kabuliyat upon the point whicli the 
parties thetn.selves wish to have determined.” 

^ 433. The attempt to compel the delivery of receipts 
for rent and the penalties against exactions were not more 

/’/Wdo«.v os succes.sful than previous similar attempts had been. The 

iv Keceipis raiyats do not care to go into Court as complainants 
foi against those whose power they dread ; and whose re- 

Mxactioa. sources can make the re-sult of even a tiue case doubtful. 

By way of sanction to the provision abolishing the zeinin- 
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^J^ower of compelling the attendance of the raiyats, 
it was enacted that, if payment of rent, whether the same 
be legally due or not, is extorted from any under-tenant 
or raiyat by illegal confinement or other duress, such 
under-tenant or raiyat shall be entitled to recover such 
damages, not exceeding two hundred rupees, as may be 
deemed a reasonable compensation for the injury done 
him by such extortion ; and it was further provided that 
an award of compensation under this rule shall not bar or 
affect any penalty or punishment to which the person 
practising such extortion may be subject by law. The 
Indian Penal Code, which was passed in r86o, further 
made wrongful restraint and wrongful confinement crimi¬ 
nal offences. All these provisions combined had undoubt¬ 
edly some effect in checking oppression and lawlessness, 
their mere existence in the statute-book being a distinct 
declaration and warning to those engaged in the collection 
of rent, that the Government of the country was aware of, 
and would not tolerate, their malpractices. By way of 
amending the Law of Distraint, it was declared that “ the 
produce of the land is held to be hypothecated for the 
rent payable in respect thereof,” or in other words, that, in 
order to recover the equivalent of his share of the produce, Amputhnent 
the zemindar may distrain the whole. The right of dis- 
traint was limited to the recovery of rent (i) due by adti- 
vators, and (2) due not longer than one year ; and no dis¬ 
traint was allowed for any sum in excess of the rent pay¬ 
able for the same land in the preceding year, unless a 
written engagement for the payment of such excess had 
been executed by the cultivator. Before distraint the 
landlord was required to serve the alleged defaulter with a 
written demand and an account exhibiting the grounds on 
which demand was made. Having distrained, he was . 
bound to apply within five days to the proper officer in 
order to have the property sold. When standing crops 
were distrained, the cultivator was declared entitled to reap 
or gather and store them. In these and other ways the 
law was amended on paper ; and if the provisions of the 
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law had been attended to and strictly followed, there would 
have been no hardship to the cultivator, while the landlord 
would have had a ready means of realizing rent improper¬ 
ly withheld. But experience has shown, that the amend¬ 
ed Distraint Law has failed, and has been perverted into 
a means of oppression, through an utter disregard of all the 
provisions by which the Legislature sought to prevent the 
abuse of the power of attaching the crop. In those districts 
in which the subdivisional system has multiplied Subordi¬ 
nate Magistrates and Munsifs, in which the raiyats have 
come to have some knowledge of their rights, and in which 
therefore the provisions of the law cannot safely be dis¬ 
regarded with impunity, distraint has fallen into desue¬ 
tude, Elsewhere landlords have exercised the poiver, 
giving no heed to the provisions intended to prevent its 
abuse. They have attached the cultivator’s crop, and have 
taken no steps to have it brought to sale, forbidding him 
to reap it, until he complied with the demand made upon 
him, or the crop rotted on the ground, or was destroyed by 
birds and lost, after which they have sued him for that 
rent, of paying which they have deprived him of the 
means. So satisfied were the Rent Commissioners of the 
complete hopelessness of all attempts to guard the power 
of distraint from abuse, that they recommended its total 
abolition. 

§ 434. We have seen that one of the chief grounds 
upon which any opposition was ofTered to the Act of 1859 
in Council was that it transferred the trial of cases bc- 


tween landlords and tenants from the Civil Courts to the 
intnsferred Revenue Courts. Those who based their opposition on 
%evenue ground argued that the Civil Courts were more pro¬ 

perly fitted than Revenue Officers could from their antece¬ 
dents and training possibly be, to try the questions which 
arise in this class of cases. Into the merits of this con¬ 
troversy it is now unnecessary to enter, because ten years 
later, in 1869, the jurisdiction was re-transferred to the 
Civil Courts.'^ This change was strongly opposed by the 


Courts in 
1859 ; 


By Act VllI of 1869 of the Bengal Council. 






fimSTfty - 



lid Tenant in Various Countries — {India), 769 

landlord class, who complain of the delay of the Civil And, re- 
Courts, and the difficulty of satisfying the more formal 
procedure and more regular proof required in these Courts. conHs in 
The complaint of delay was in many districts well-founded, 
and steps have recently been taken to expedite the trial 
of rent-suits. The objection to formal procedure and the 
necessity of producing legal proof, is not however one 
which commands much sympathy. Men, who have long 
been accustomed to enforce their demands without law, or 
rather in defiance of law, may think it strange and un¬ 
reasonable that they should no longer be permitted to 
realize their debts or effectuate their claims otherwise than 
through the established tribunals and according to the 
ordinary procedure, but impartial rulers know, and the 
Bengal Zemindars themselves have furnished proof of, 
the danger of giving any class, in order to the enforcement 
of its rights, special powers or privileges denied to other 
classes in the community and to other civil rights. To 
this generality of this observation one exception may 
however be properly made. The settlement of rents CimX Courts 
and the decision of claims to enhancement are 
subjects which can be successfully dealt with by the questions of 
Civil Courts, because the questions to be solved depend 
upon facts and inquiries and knowledge not easily or Enhance- 
readily reducible to the usual forms of evidence. Such ment. 
questions can best be solved by experts, who, while they 
arrive at the soundest conclusions, may find it diffi¬ 
cult, if not impossible, to give the reasons for their de¬ 
cisions. 

§ 435. Finally, the Act of 1859 provided that all de¬ 
pendent tahikdars and other persons possessing a per- provision 
manent transferable interest in land intermediate between/o/- the Be- 
the zemindar and the cultivator, shall register in ^^^Trol,jir^ of 
office of the zemindar or superior tenant, to whom the Intermediate 
rent of the tahik or tenure is payable, all transfers of 
such taluks or portions of them, by sale, gift, or other¬ 
wise, as well as all successions thereto, and divisions 
among heirs in cases of inheritance. Every zemindar 

C 2 
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or superior tenant is required to admit to registry arvd 
otherwise give effect to all such transfenj, when made m 
pood faith, and all successions and divisions. If a Jtemn- 
dar or superior tenant refuse to admit to registry or 

otherwise give effect to any such transfer or succession, 
the transferree or successor may make application to ' te 

Collector, and the Collector shall thereupon proceed to 
inquire into the case, and, if no sufficient grounds are 
shown for the refusal, shall pass an order enjoining the 
zemindar or superior tenant to admit to registry and 
othenvise give effect to such transfer or succession. No 
zemindar or superior tenant is however required to admit 
to registry or give effect to any division or distribution 
of the rent, payable on account of any such tenure, 
nor shall any such division or distribution of rent be 
valid and binding without the consent in wnting of the 
zemindar or .superior tenant.® On this subject the Rent 
Commissioners say in their ReportThe registiation 
of transfers of tenures and under-tenures in the sarrtMa 
of the superior landlord, is a subject which has on more 
than one oecasio.>i received the attention of the Legis¬ 
lature. Since the earliest times a record has- been 
kept in the Collectorate of the transfers of revenue-pay- 

inp c.statcs, in order that Government might be apprised 

as to who is the person for the time being liable to 
mv the revenue. Whentenures were created, their 
incidents were in many respects assimilated to those of 
revenue-paying estates. We may take, for example, the 
liability to sell for arrears, the avoidance of incumbrances 
by such a sale, and (further which is pertinent to our 
pre.sent .subject) tlie registration of transfers. The pro¬ 
prietor was reciuired, upon a fee being paid and ^ecunty 

provisions merely reproduced the eustonrary law. It may te 
o.bserYe<! that if these provisions were properly carried into efiect, they 
would; supply vahiaUe materials for an effective system of registration, 
and transfer by registration, of intermediate tenures. And the same system 
might be introduced in respect of revenue-paying estates by means of the 
Collectorate Registers. 







being given, to register all transfers, and otherwise give 
effect to them by discharging the transferrer from personal 
responsibility and accepting the engagements of the 
transferree/* 

§ 43 ^- ^'Act X of 1859 required all dependent talukdars 
and other persons possessing a permanent transferable 
interest in land intermediate between the zemindar and 
the cultivators to register in the samshta of the zemindar 
or superior tenant, to whom the rents of their ialuks 
or tenures were payable, all transfers of such taluks or 
tenures or portions of them by sale, gift or otherwise, 
as well as all successions thereto and divisions amon^ 
heirs in cases of inheritance. The zemindar or superior 
tenant was further required to admit to registiy, and 
otherwise give effect to all such transfers when made 
in good faith, and all such successions and divisions ; and 
if he refused to do so, an application could be made to 
the Collector, who was empowered to inquire and, if he 
saw fit, make an order of registration. Act VIII (B.C.) 
of 1869 reproduced so much of these provisions as re¬ 
quired the tenant on the one hand to register, and the 
landlord on the other hand to admit to registry ; it 
omitted any provision for compelling the landlord to 
admit to registry, no doubt because it was thought un^ 
necessary to make any such express provision, when the 
cognizance of all cases arising out of the relation of 
landlord and tenant was transferred from the Revenue 
to the Civil Courts. The right being declared,, the Civil 
Court could afford a remedy. When a patnl tenure was 
sold in execution of a decree, and the purchaser did not 
within one month register his purchase, the zemindar was 
empowered to send a sazazval and attach the tenure; the former 
and so also, if a purchaser at a sale for arrears of rent 
failed for one month to furnish security when reejuired by no means 
the zemindar. In other eases, however, the landlord had 
no means of compelling the transferree to register ; and Hon of 
non-registration in the case of private transfers soon 
became usual. Two causes contributed to this. First, tbe/?2r cases, . 
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landlord was by law entitled to a fee upon registration 
of the transfer of a patni tenure ; and the payment of 
such a fee was customary in the case of other tenures and 
under-tenures. The payment of this fee was avoided by 
not registering the transfer. Secondly, the habit of hold- . 
ing land benami was facilitated by secret private transfers 
Persons unacquainted with the customs of this country 
may ask how the transfer could be kept secret when the 
transferree has to pay the rent The answer is to be found 
in a practice very prevalent in this country. Rent is 
ordinarily received from any one who brings it, but the 
receipt is granted in the name of the person, whose name 
stands in the landlord’s books. Thus a receipt may be 
given in the name of a man who died forty years ago, the 
payment being stated therein to be made marfats guzrats — 
i, e,s b}^, or through, the person who actually brought the 
money. This practice, which appears to us to be a very 
mischievous one, constantly leads to litigation, when a 
balance of rent remains unpaid after the sale of the tenure, 
or when for other purposes it is necessary to ascertain the 
real owner of the tenure.” 

§ 437. We have seen that the Act of 1859 expressly 
provided for the rights of three classes of tenants only, 
(i) certain tenure-holders declared entitled to hold at fixed 
rents, (2) certain raiyats declared entitled to hold at fixed 
rates of rent, and (3) raiyats entitled to a right of occu¬ 
pancy. We have seen that this classification was by no 
means exhaustive, and that there were many rights and 
interests in land, which could not be brought within the 
first two classes, and to bring which within the third class 
would have seriously prejudiced vested interests, which 
were in the understanding of the people entitled to respect 
„.. , ^ and protection. The Act, therefore, was not a complete 

not inserting Tenancy Act; it had no pretensions to be a Code 01 the 
mutual substantive rights of landlords and tenants. Yet 
Prevision contained no saving clause, no provision that it was 
saving not intended to affect any custom or customary right not 
inconsistent with, or not expressly, or by necessary impli- 



cation modified or abolished by its provisions. It was 
indeed said by the High Court in one case that the Act 
did not take away the right of any tnijrat, who had a right 
b}’’ grant, contract, prescription or other valid title to hold 
at a fixed rate of rent ; but the principle of this observa¬ 
tion was not understood throughout the country ; the Act 
was regarded as containing the whole law or the subject, 
with a portion of which it dealt; and—while it gave rights 
and protection to persons who had no other claim than 
that of having occupied land and paid rent for twelve 
years—by totally ignoring a large class, who had rights 
before and without the Act, it reduced to the same cate¬ 
gory old raiyats, niauriisi or hereditary cultivators- and 
new raiyats, gkair-maurusi or non-hereditary tetiants. 
The semindars exclaimed against the infringement of 
their proprietorship involved in converting tpnants-at-will 
into protected tenure-holders. The twelve-year occupants 
had scarcely knowledge enough of the boon conferred 
upon them to be grateful for it; while the ?naurHsi raiyats, 
the guzastha tenure-holders, the jotedars and aymadars and 
ganthidars were indignant at being put on a level with 
the creations of yesterday—new men in the village who 
had earned their rights by no labour of reclamation, by no 
money paid a.s salami. 




774 Landkolding^ and the Relation of Landlord 




the teim 
‘ Khas 
Mahal, 


CHAPTER XXIX. 

Landholding, and the Relation of Landlord atid J^cnant in 
India—Government Khas Mahals, 

§438. The word‘rnahal’means an estate, an area of 
land separately assessed with a certain amount of revenues 
It is also used of other sources of revenue besides land, 
for example, the abkari malial or Excise Department. Khas 
Meaning of ‘peculiar,' ‘private/ ‘own,' A khas mahal is an 

estate in the possession of Government, who either lets it 
in farm, or collects rents direct from the raiyats, or, where 
such exist) from the holders of intermediate tenures. 
Estates have come and still come into the hands, or under 
the management, of Government in various ways. A 
zemindar may refuse the settlement offered him by the 
Revenue Authorities, in which case he receives malikana, 
or an allowance in recognition of his title as nialik or 
Ihm Goo- proprietor. Islands thrown up in the Ganges and the 
ernmeni he- large navigable rivers of the Bengal Delta are by law the 
Teulli property of Government, if the stream between them and 
Jihu.^iVuhctls.iiliQ main land is not fordable. If it is fordable, these 
alluvial formations belong to the riparian proprietors. Then 
there are large tracts of waste land, which have never been 
settled, and .still, therefore, belong to Government.^ Fur¬ 
ther, the estates of minors, females and other persons 
disqualified under the Court of Wards’ Act for the man¬ 
agement of their own property, are brought under the 
care and management of the Revenue Officers. In all 


® .:V11 wa;5te land included within the limits of estates, for which the Decen¬ 
nial (afterwards the Permanent) Settlement W'as concluded became the pro¬ 
perly of the proprietors of those estates ; but Government in 1S19 asserted 
its title to all tracts of waste land not so included—See Reg, II of 1819, 
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these estates, and especially in estates which are the abso¬ 
lute property of Government, there was a great opportu¬ 
nity of introducing and successfully working one or more 
of those schemes for ameliorating the condition of the 
peasantry and making the tillers of the soil self-reliant 
and independent, which have been tried in other countries 
under less favourable circumstances and in the face of 
serious obstacles. The experience obtained upon the Gov¬ 
ernment estates by a few experiments of this kind would 
have afforded more practical light in dealing with the 
great question of the land-laws than an hundred minutes 
written in the retirement of the closet, and propounding 
likely theories with a facile pen on cream-laid foolscap. 
Unfortunately, however, the English view of landlord and 
tenant, and the English principle of rent had a prepon¬ 
derating influence, and Government took up the position 
of a mere landlord, calling legislation to its aid to give it 
special pov/ers and facilities as such. 

§ 439. I shall quote a few of the directions given from 
time to time for the management of khas mahals in order to 
show how Government has exercised its own rights as land¬ 
lord. In certain Rules issued in 1850, we find the following 
passages :—“Other tab'tkdars and raiyats are liable to assess¬ 
ment at the tnarket-rate} that is, at the rate current in the 
neighbourhood, but if the rent paid for three years previ¬ 
ous to the possession of the Gov’ernment can be ascertain¬ 
ed, and it should not appear that such rent has been with¬ 
out cause reduced below the market-rate, then a lease 
should be granted to each raiyat at such lent foi three, jnsirMcttons 
five, or twenty years, as may be deemed desirable, with a nmed by 
distinct engagement that during the term of the lease, he 
will not be required to pay any addition to the specified '■mnrtnyement 
rent, whatever kind of produce he may cultivate. It is to 
be borne in mind, that if they have hitherto held at lates 
below the market-rate and increase is to be levied, it is 


Which is very different from the Pargana Rate. 
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necessaiy that notice of the increased demand be served 
on or before the month of Jeyt, under section 9, Regula¬ 
tion V of 1812. It has not been an unusual practice to 
oust a raiyaty who, on this notice, ‘ i.e. of enhancement,’ 
being served, failed to enter into an engagement to pa}^ 
the enhanced jama; but dispossession of the tenant is 
not justified by the law. Having been served with the 
notice under the law alluded to, if he remain in possession 
of the land, he must pay the enhanced rent demandedf'^ 

.“ Should an arrear remain due at the close of 

the year, if the defaidter he a 7 nere raiyat having no trans¬ 
ferable interest in the soily he may be summarily ousted and 
his lands given to another; but if he have a transferable 
interest, that interest should be brought to sale under 

Act VIII of 1835.”^.^‘The above rules 

respecting raiyats are also applicable to taliikdars and 
renters of other denominations. Under section 25, Regu¬ 
lation VII of 1799, the same process is applicable to 
raiyatSy jotedarSy dependant tahtkdarSy under-farrners or 
other descriptions of under-tenants. As with raiyatSy care 
must be taken to observe the necessary distinction between 
those who have and those who have not an interest 
transferable by sale.”^ 

§ 440. In the Settlement Rules, we find the following 
instructions given to Settlement Officers in 1850:—''Es¬ 
pecially it behoves a Settlement Officer not hastily to con¬ 
clude that what may appear to him an appropriate assess¬ 
ment actually is so. Fertility of the soil is not the only 
circumstance which regulates the power of land to pay 
rent. Ihe demand for labor, as affected by the thinness 
or denseness of the population, the salubrity of the climate, 
and the plenty or scarcity of good culturable soil in the 
vicinity, must all be considered ; and in raiyatwari assess¬ 
ments, such as are frequently necessary in Bengal, the most 



* Rules for the manage me Jit of the Khas Mahals y dated igt/i Nroember 
1850; Rules 19, 20. 

« Id.y Rule 38. < Id.y Rule 39. 
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ite attention to local advantages and disadvantages 
is often indispensable. Inferior land, advantageously situ¬ 
ated, will be found paying higher rent than better land in a 
less favorable position. Land in the middle of a plain, in 
every respect the same as land at the edge of the plain, 
may be found paying double the rent of the latter. Tres¬ 
passing cattle do not reach it. Land near the village may be 
found pay ing higher than land of the same sort at a distance 
from the village. No attempt should be made to remedy 
these necessary discrepancies; the only practicable uniformi¬ 
ty w’ould be the reduction of all to the lowest rate: thus 
in the case instanced above, in order to establish uniformity 
of rate, it would be necessary to reduce all the rates to 
the rate paid by the land much exposed to the trespassing 
of cattle. The system of settlement followed in the West¬ 
ern Provinces, is entirely inapplicable to the raiyatwari 
assessment of small Mahals, the collections of which are 
to be made by Government Officers from the cultivators. 
In Bengal, Settlement Officers have not only to distribute 
the newly assessed jama in each mauza of a pargana ; they 
have to determine what shall be paid by each individual 
raiyat for the land he holds. To introduce an average 
uniform assessment with which all would be satisfied, 
might be to sacrifice fifty per cent, of the rental ; but it is 
desirable to reduce the amount of the variations to the 
smallest possible extent; variations founded on no suffi¬ 
cient cau.se should of course be disallowed.The 

Settlement Officer must, by a careful inquiry into the 
details, ascertain the causes which give rise to the inequali¬ 
ties, reduce the demand where it presses too heavily, and 
raise it where it is too low; and where good and sufficient 
cause is found for any considerable variation from the 
ascertained average rate, state that cause succinctly and 
clearly in that part of his settlement proceeding set apart 
for discussions respecting rates.”® 

§ 441. Wc find the following directions also in the Settle- 


§L 


Rides for Settlement^ dated 36//V Deeernbcy 1850, 
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mcfit Rules “ The term for which pattas 'should be gratj 
in Government nMhals and in inahcils held kJias in conse¬ 
quence of the recusancy of the proprietors must depend on 
directions os circumstances. To use the words of the Honorable Court, ^ 
to the Grant object to be kept in view is to afford full encourage¬ 
ment to the spirit of improvement. By the orders of 
Government, dated 28th November 1S37, such leases should 
be for three, five, ten or twenty years, as may be deemed 
most advisable ; and the lessee should be made clearly to 
understand that during the term of the lease, he would 
not be required to pay any addition to the specified 
rent, whatever kind of produce he may cultivate. When 
the raiyats are substantial, anci the land in such a state 
that no further improvement is to be looked for with¬ 
out the outlay of capital, leases should be long in order 
to encourage outlay. When the land is overrun with 
Jangal, and much labour is necessary to clear it, leases 
should be long. When the raiyats are poor, and there is 
evidently neither the inclination nor power to improve, 
leases should be of limited duration. When there is any 
intention of farming a rnahal, with a hope that the farmer 
will improve, leases to the raiyats should not extend beyond 
the current year, for which period all raiyats under all 
circumstances have a right to demand that pattas should 
be given to them. The above rules, of course, do not apply 
when raiyats have a right of possession at fixed rates, 
but no cultivators can claim such a privilege except those 
protected by section 26, Act I of 1845.”® Then we have 
a direction impressing the necessity of care in proceedings 
taken in order to enhance :—“When enhancement of rent 
may be imposed b}- a Settlement Officer, he must be care¬ 
ful in resumed niahals to cause the notice required by 
Regulation V of 1812 to be served on the rafyai'.f, other¬ 
wise the owner, should he engage, will be unable to recover 
the rents, which are the foundation of his settlement.” 

§ 442. We find in another set of Rules for the Manage- 
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^ Which Act applies only to Pu?xhascrs at Revenue Sales. 
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ment of kkas mahah the following instructions as to the 
distinction betvi'een the position of khudkasht and kadimi 
raiyais and other raiyats “ The claims of khudkasht and nirfictiona as 
kadimi raiyats should be carefully respected. Should culti- 
vators of this class be found holding lands at lower rates nvr(iiT\<hud- 
than other raiyats occupying lands of a similar description, ka.shi, Kadu 
their rents should not be raised without considering their 
right to continued occupation at the rent heretofore paid. 

Some of these raiyats having now paid since twelve years 
previous to the Decennial Settlement, they have a lien on 
the soil beyond wages of labour and profits of stock? By 
prescription they have a proprietary interest; to raise 
their rents is to deprive them of that proprietary interest. 

They are entitled to a full investigation of their rights 
under the resumption laws before being subjected to any 
enhancement. Other talukdars and raiyats arc liable to 
assessment at the market-rate^ that is, at the rate current 
in the neighbourhood.’" In dealing with 

mere raiyats it is de.sirable not to interfere with their pos¬ 
session till it becomes necessary to dispalce them. Should 
an arrear remain due at the close of the year, if the de¬ 
faulter be a mere raiyat having no transferable interest in 
the soil, he may be summarily ousted, and his lands given 
to another.”^ 

§ 443- The existing Settleme?it Rides for the Lower 
Provinces of Bengal contain the following directions : ^— 

“ After the measurements and classification of land have 
been completed and recorded, the duty of the Settlement 
Officer will be to assess the rents which shall be recorded 

Lj w Gctio'ix s 

as dcinandable under Bengal Act VIII of iSyg—first, for SetHe- 
from the raiyats; secondly, from the under-tenants. By Officers 
section 2, Regulation IX of 1833, so much of Rcgula- 


’’ English Theory of Rent. 

® This is a competition rent, 

® Rules 36 and 38. 

^ See Rules for the Guidance of Officers engaged in the Adminislration of 
the Revenue Department in the Lovoer Provinces of Bengal —Vol. II, issued 
hy the Board of Revenue in Decern l>cr 1S81, pages 96—98, 
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tion VII of 1823 as prescribes that the amount of revenue 
to be demanded shall be calculated on an ascertainment of 
the quantity and value of actual produce, or on a compari¬ 
son between the cost of production and value of produce, 
was rescinded. Referring to this provision, the Board 
remarked on the 12th November i 833 » that the only safe 
and practical foundation for the calculation of the public 
revenue was the rent actually paid by the several tenants 
of whatever class or description, and that when it was 
found impossible to obtain this information in the estate 
under settlement, the rent paid for land of the same 
quality and under similar circumstances in the adjoining 
estates was the best criterion. Since these instructions 
were widtten, however, circumstances have changed, and 
owing to the rapid development of the country, and the 
difficulty w'hich besets the attempt to raise the rents which 
are paid by raiyats, it is frequently found that neither the 
rents which are actually paid on the estate under settle¬ 
ment, nor those paid in adjoining estates, approach to 
what is fairly and equitably deinandabie under existing 
’ circumstances. In such cases the rents to be recorded as 
demandable in the settlement proceedings cannot be de¬ 
termined by comparison with the rents actually paid.” 

§ 444. “ Too great care cannot be taken in conduct¬ 

ing the inquiries on which the selection of rates is founded. 
A mistake must be injurious either to the Government 
or to the raiyats. The inquiries made, whether on the 
estate or in neighbouring estates, should be recorded wdth 
such particularity as to show the reasons which guided 
the Settlement Officer in the selection of the rates, and to 
enable the sanctioning a\ithorities (who have no oppor¬ 
tunity of seeing the land or holding local investigations) 
to form their own opinion on the propriety of the rates. 
For instance, in distributing the land into different sorts, 
it should be mentioned with reference to what standard 
the classification has been made ; whether, that is, with 
reference to the land in the village under settlement, or 
to that in the pargaaa, or to that of the estate gencially, 


wnist)) 





ai2(/ Tenani in Various Countries — [India). 781 


The Board has had occasion to notice that the date on 
which rates are fixed are very inadequately set forth in 
Settlement Reports. In some cases it has been thought 
sufficient to justify the rates proposed by comparison of 
their average incidence with the average incidence of rates 
for all classes of lands in adjoining estates or villages. 

"fliis may prove altogether fallacious. The rates proposed 
to be adopted must be justified much more precisely.” 

§ 445. When Act X of 1859 was first passed there 
was some doubt as to whether its provisions were appli¬ 
cable to rent payable to Government and the enhance¬ 
ment of such rent. This doubt was soon set at rest, 
and it was decided that Government was in no better 
position than other landlords, and was equally with them 
subject to the provisions and procedure of the Act. It Special 
was in consequence thought desirable to legislate specially 
in the interests of Government. The first step in this of Arrears of 
direction was taken in 1868, when an Act*-^ w^as passed by 
the Bengal Council, which provided a special procedure ' 
for the recovery of arrears of rent due from the tenants of 
Government estates or of estates or tenures belonging to 
private individuals, but in charge of Government Officers. 

The main clement of this special procedure is that, unless 
the person from whom the arrear of rent is claimed can 
satisfy the Collector upon a summary inquiry that it is 
not due, he must pay, and the Collector has jurisdiction 
to compel payment—the only remedy given to the tenant, 
if dissatisfied, being a civil suit to recover back the 
money.^ The second step taken in the interest of Govern¬ 
ment was in 1879, when an Act^ was passed by the 
same Council to define and limit the powers of Settlement S<iitlement 
Officers. This Act provides that in settlement proceedings 


* Act VII of’1868, and now see Act VII of 1880 of the Bengal Council. 

® It is right to say that no hardship has resulted from the operation of 
these provisions so far as concerns arrears of rent at the former rate. The 
accuracy with which Government accounts are kept is a guarantee against 
error. 

^ Act VIII of 1879 of the Bengal Council. 
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in the territories under the administration of the Govern¬ 
ment of Bengal the rent recorded as demandable from each 
raijat shall be in accordance with the general rates sanc¬ 
tioned or subsequently approved for adoption in such 
settlement by the Revenue Authorities from time to time 
empowered in that behalf by the Lieutenant-Governor/* 

§ 446. The Act then proceeds to enact that the Settle¬ 
ment Officer may, on some one or other of the following 
grounds and not otherwise, record a higher rent as demand- 
able from any raiyat having a right of occupancy than the 
rent which was previously paid by him, viz .:— 

(i.) That the higher rent so recorded Is calculated on 
rates which are not about the prevailing rates payable by 
the same class of raiyats for land of a similar description 
and with similar advantages in the surrounding, neighbour¬ 
hood : 

(2.) That the enhancement is not greater than is justi¬ 
fied by the increase which has taken place in the produc¬ 
tive powers of the land otherwise than by the agency, or 
at the expense, of the raiyat since the rent of the raiyat 
was last fixed ' 

(3.) That the value of the produce of the land has 
been increased otherwise than by the agency, or at the 
expense, of the raiyat since the rent of the raiyat was 
last fixed; and that such higher rent does not bear a 
higher proportion to the rent of such raiyat as last fixed 
tliaii the normal price of produce at or about the time of 
the present settlement bears to the normal price of similar 
produce which prevailed at or about the time when such 
rent was last fixed.^ 

(4.) That the value of the produce of the land has been 
increased otherwise than by the agency, or at the expense, 
of the raiyat since the last previous settlement of the 
land was made ; and that such higher rent does not bear 
a higher proportion to that which would have been the 
rent of lands of a similar description and the same area, 



^ This follows the rule in Thakurani Dasts case, ante, pages 762, 763. 
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^rdfng to the rates of such previous settlement, than 
the normal price of produce at or about the time of the 
presOTt settlement bears to the normal price of similar pro¬ 
duce, which prevailed at or about the time of such previous 
settlement, as recorded in the papers of such settlement, 
or as otherwise ascertained and certified by the Settlement 
Officer. 

(5.) That the quantity of land held by the 7'aiyat has 
been proved by measurement to be greater than the quan¬ 
tity for which rent has been previously paid by him.” 

§ 447. Whenever a higher rent has been recorded as 
demandable from an}" under-tenant or raiyat than the rent 
previously paid by him, the Act requires that “the Settlement 
Officer shall cause to be published a copy of tlie jama- 
bandi or extracts therefrom, specifying in respect of each w/ten 
such under-tenant or raiyat^ the rent recorded as payable 
by him; and, in the case of a raiyat^ the clause or clauses deiyiandabh, 
of the Act under which his rent is enhanced.” The Act 
then provides as follows :—'^Eveiy under-tenant and rai- tohe puhlUh- 
yat shall be liable to pay the rent recorded as demandable "/ 

from him under this Act, unless it shall be proved in any suit Enhance- 
instituted by such under-tenant or raiyat to contest his 
liability to pay the same, that such rent has not been 
assessed in accordance with the provisions of this Act. Tenant oh- 
No suit under this section shall be instituted otherwise 
than within four months after the publication of thej'awa- llent record- 
bandi, or extracts as aforesaid, in the village in which the , 

lands which arc the subject of the suit or any part thereof able has 
are situated. In all suits instituted to contest the rent 
recorded as demandable under this Act the Court shall, ‘^ffour months. 
it modifies or sets aside such rent, proceed to determine the 
rent payable by the plaintiff in accordance with this Act, 
and if any arrears of rent at the rates determined by tire 
Court are found to be due, shall make a decree in favor of 
the defendant,” i.e. Government, “ for such arrears, with 
such costs as may .seem proper.” The effect of these pro¬ 
visions is that the rent of tenants in Government estates 
may be enhanced on grounds somewhat different from 
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those applicable to the tenants of private individuals ; and 
while the latter class of tenants enjoy the advantageous^ 
position of defendants in enhancement suits, the tenants of 
Government must either pay the enhanced rent demanded 
of them by the Revenue Officers or incur the expense of 
coming into Court as plaintiffs against the Government. 
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CHAPTER XXX. 

Landholding,, and the Relation of Landlord and Tenant in 

India—The Necessity for Fresh Legislation since the Act 

of i 8 S 9 ‘ 

§ 448. The Act of 1859, as ongirially passed, had opera¬ 
tion in the North-Western Provinces, as well as in the 
Lower Provinces of Bengal. Its provisions were soon, 
however, found to be unsuitable to the former Provinces ; 
and important amendments were considered necessary in 
1863.* *^ Ten years later it was repealed so far as it was 
applicable to the territories under the administration of the 
Lieutenant-Governor of the North-Western Provinces, and 
an amending and consolidating Act was passed for those 
Provinces."^ Under the provisions of this Act persons, who 
in permanently settled districts possess a permanent trans¬ 
ferable interest in land intermediate between the proprie¬ 
tor of a mahal and the occupants, and who hold at a fixed 
rent not changed since the time of the Permanent Settle¬ 
ment, are entitled to continue to hold at such rent.® 
Tenants in districts or portions of districts permanently 
settledywho hold lands at fixed rates of rent not changed since 
the Permanent Settlement, have a right of occupancy at 
those rates and are called tenants at fixed rates! ® In 
the case of both these classes, when proof is given that 
the rent has not been changed for a period of twenty years 
before the commencement of the suit, it is to be presumed 
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* See Act XIV of 1863. 

^ “ The North-Western Provinces Rent Act,” XVIII of 1873. This Act 
does not apply to Oudh,. the law for which province is to be found in Act XIX. 
of 1868. 

* Section 4. • Section 5. 
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that the land has been held at that rent from the time of 
the Permanent Settlement, unless the contrary be shown or 
unless it be proved that such rent was fixed at some later 
period.^ The rights of tenants at fixed rates are by law 
declared to be heritable and transferable? Their rent is not 
liable to enhancement^ except on the ground that the area 
of the land in their holding has been increased by alluvion 
or otherwise, and they can claim abatement on the ground 
that such area has been diminished by diliivion or other- 
v/ise.^ ‘ Ex-proprietary tenants ’ are persons who lose or 
part with their proprietary rights in an estate or mahaly 
but who retain the sir land held by them in such mahal. 
The law gives them all the rights of occupancy-tenants in 
such land held by them at the date of losingor parting with 
their proprietary rights, and further enacts that their rent 
shall be four annas in the rupee less than the prevailing rate 
payable by tenants-at-will for land of similar quality and 
with similar advantages.^ ‘ Occupancy-tenants' arc those 
who have actually occupied or cultivated land continuously 
for twelve years ; and to such the law gives a right of 
occupancy in the land so occupied or cultivated by them. 
The occupation or cultivating of his father or other 
person - from whom a tenant inherits is deemed the occupa¬ 
tion or cultivating of the tenant. No right of occupancy 
can beacquired (i) in land held from an occupancy-tenant, 
an ex-proprietaiy tenant, or a tenant-at-fixed rates ; (2) in 
sir land ; or (3) in land held in lieu of wages. When a 
tenant not having a right of occupancy holds under a 
written lease, the necessary period of twelve years does 
not begin to run until the expiry of the term of the lease.^ 
A right of occupancy is not transferable by grant, will, or 
otherwise except as between persons who have become by 
inheritance co-sharers in such right. It descends how^cver 
in the regular course of inheritance, as if it w^ere land, but 

* Section 6. * Section 9. ^ Section ii. * Section 18. 

* Section 7. See, as to Oiulh, section 5, Act XIX of i86S, which gives a 
hetitabk but »ot a transferable right under somewhat similar circumstances. 

® Section 8. The contrary is the law in Bengal, 
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' ewnieral relative of the deceased, who did not share in 
the cultivation of the holding during his lifetime, is entitled 
to inherit/ 

§ 449. The rent of ex-proprietary or occupancy-tenants 
is liable to enhancement only (i) by a written agreement re¬ 
gistered under the Registration Act or recorded before tiff' 
village/n!/'r£/^7r/or kanungo^ii) by order of a Settlement Enhnnen- 
Officer passed under the law for the time being in force, or 
(3) by an order made under the Rent Act. Such last-men¬ 
tioned order may be made when the rent has not been 
already fixed by an order of a Settlement Officer under the 
Land-Revenue Act, or by an order under the Rent Act, or 
where such an order has been made but the term thereof has 
expired—on the ground (i) that the rate of rent paid is 
below the prevailing rate payable by the same class of 
tenants for land of similar quantity with similar advan¬ 
tages ; (2) that the value of the produce or the productive 
powers of the land have increased otherwise than by the 
agency, or at the expense, of the tenant; or (3) that the 
quantity of land held has been proved by measurement 
to be greater than the quantity for which rent has been 
previously paid. In the case of ex-proprietary tenants the 
enhanced rent, like the old rent, is to be four annas in the 
rupee below the prevailing rate for tcnants-at-will.® The 
tenant may, under similar conditions as to previous orders AhntemeiU 
fixing the rent, apply for abatement on the ground (i) that 
the area of the land held by him has been diminished by 
diluvion or otherwise ; or (2) that the value of the produce 
or the productive powers of the land have decreased by any 
cause beyond his control. When the rent has been fixed 
by an order under the Rent Act, no order for enhancement 
or abatement may be made (i) until the expiry of ten years 
from the date on which such order took effect; or (2) until 
the revision (before confirmation) of the assessment of the 
district by order of the Local Government; or (3) until 


^ Section 9. 

* Section Xj. See, for Oiiclh, section 32, Act XIX of 1868,' which some¬ 
what differs. 
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the conclusion of the period of the settlement of tf 
trict—whichever of the three events occurs first.® When 
the rent has been fixed by order of a Settlement Officer 
under the Land-Revenue or by an order under the 

Rent Act, the landholder may apply to enhance such rent 
during the currency of the term for which the rent has 
been so fixed on one of the following grounds and on no 
others : viz. —(i) that the area of the tenant’s holding has 
been increased by alluvion or otherwise; (2) that the pro¬ 
ductive powers of the land have, since the date of the order, 
increased otherwise than by the agency or at the expense 
of the tenant. Similarly the tenant may apply for abate¬ 
ment of rent on one of the following grounds and on no 
others: viz. —(i) that the area of the land has been dimi¬ 
nished by diluvion or otherwise; (2) that the productive 
powers of the land have decreased from any cause beyond 
his control.'"* 

§ 450. Any tenant may have it determined by the Col¬ 
lector or Assistant Collector whether he is tenant at fixed 
rates, an ex-proprietary tenant, an occupancy-tenant or a 
tenant without a right of occupancy.® A tenant without 
a right of occupancy is a tenant-at-will. He is not, how¬ 
ever, liable to pay rent in excess of that paid during the 
previous year, unless there have been an agreement to this 
effect recorded by the faitvari or kanmigo^ Tenants at 
fixed rates, ex-proprietary tenants, occupancy-tenants and 
tenants holding under an unexpired lea.se can be ejected 
only in execution of a decree under the Rent Act. No 
such tenant can be ejected or his lease forfeited on account 
of any act or omission not detrimental to the land or in¬ 
consistent with the purpose for which it was let; or which 
bv law, custom or special agreement does not involve the 


• Section 16. See, as to Oudh, section 33, Act XIX of 1868, which fixes the 
first of the abovementioned periods at years. 

* See sections 70, 71 and 72 of Act XIX of 1873. 

Section 17. See, for Oudh, section 19, Act XIX of iS68» 

• Section lO. 

* Section 21. There is no corresponding provision for Bengal. 
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of the lease,^ He may be ejected if a decree 
g^afj?ears of rent remain unsatisfied at the close of the 
year, and he omit for fifteen days after notice to pay the 
amount due under such decree.^ A tenant not having a 
right of occupancy, or a tenant holding over after the ex¬ 
piry of his lease, is entitled to a notice to quit; and, failing 
to contest his liability to ejectment, may be ejected.’ Any Way-froing 
tenant ejected under the Act is entitled to his growing 
crops or other ungathered products of the earth growing 
on the land at the time of his ejectment, and to use the 
land for the purpose of tending and gathering them.^ He Compensa- 
is also entitled to compensation for improvements made for 
by him, in consequence of which the annual letting value 
of the land has been, and continues to be, increased.^ 

§ 451. The failure of the Act of 1859 in the territories 
under the Administration of the Lieutenant-Governor of 
Bengal, as well as in the North-Western Provinces, has long 
been admitted ; but while the necessity of a legislative 
remedy for evils that are undoubted, and for complications 
that will not solve themselves, has been allowed, successive lower Fro- 
Lieutenant-Governors, amid the cases of administering 
a large and populous province, have shrunk from a task 
that js, beyond controversy, one of great magnitude and 
extreme difficulty. The enhancement provisions of the 
Act having become unworkable,^ the landlords were prac- 


* Section 34. These provisions are not in the Bengal Act, l)ut the decisions 
of the Courts have in some respect supplied their place. 

* Section 35. 

’ Sections 36, 37, 38, 39 and 40. 

® Section 42. These very necessary provisions are wanting in the Bengal 
Act. 

® Sections 44 — ^47. See, for Oudh, sections 22—26 of Act XIX of 186S. 

Similar provisions are also wanting in the Bengal Act. 

* It is a curious fact that in those districts (Nadia and Jessore) in which the 
enhancement provisions were most vigorously sought to be worked, the experi¬ 
ment W.IS made with English capital belonging to Indigo-planting firms, the 
result being the ruin of a good many of them. These firms held considerable 
estates in ejarak^ or patnl^ or similar tenure. The raiyats on these estates had 
long cultivated indigo upon a small portion of their holding at rates which 
originally w^re, or in course of time came to be, unremunerative. So long as 
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their part to obtain 

rents was promptly resisted in the Bengal districts. The 
raiyats in some places, having discovered that the power 
of the zemindars had been taken away, and that their 
landlords were no longer supported by special provisions 
of law, repeated the history of 1796,^ converted their 
newly acquired liberty into licence, and combined together 
to. refuse payment of all rent. The Government had im¬ 
posed a cess or tax upon all persons interested in land 
as landlords or tenants, the proceeds of this tax being 
devoted to improve the means of communication, to con¬ 
struct roads and canals, and to carry out other works 
of general utility.^ The collection of so much of this tax 


they cultivated indigo^ they were allowed to hold the whole of their lauds at 
the former low rates of rent. Through causes, which it ts here unnecessary 
to mention, they very generally refused to cultivate indigo any longer on the 
old terms, whereupori the Planters set the law in motion to enhance their 
rents. A large mimber.of enhancement decrees were passed, but their efiect 
in creating a general rise of rents cannot be exactly estiinated, as full opera¬ 
tion was not given to them, a sort of compromise being made in many cases 
by which the Planters gave up part of the increased rent on condition of the 
raiyats cultivating indigo. 

See ante, pp. 571, 574 — 575 - 

® We have seen {ante, p. 544) that it was contemplated at the time of the 
Permanent Settlement that, as progress and improvement took place, other 
taxation would be feasible in order to make up for the loss incurred by limit¬ 
ing the demand of the State upon the land. The above cess was imposed in 
accordance with this principle. The zemindars had done nothing towards im¬ 
proving the means ofcointnunication in the interior of the countiy, and Bengal 
was in this respect shamefully backward, as compared with other parts of India. 
In a pamphlet published some twenty years ago—entitled The Land Question 
and reprinted from the Times of Imlia —a curious comparison was instituted 
between permanently settled Bengal, and the Bombay Presidency where the 
cultivators were substantially made peasant proprietors. It is shown that, while 
the incidence of the land-revenue in Bengal then was As. 14-10 pies per head, 
of the population, in B(jmbay it was Rs. 2-10 per head—while the import 
duty paid through the Calcutta Custom House was An. 1-3 pies per head, 
that paid through the Bombay Custom Rouse was As, 3 9 pics per head-— 
whilst the inhabitants of Bengal paid As. 3 per head income-tax, the inhabit¬ 
ants of Boml)ay paid As. 5 per head—\ylulst the former paid As. 3-S pies 
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upon the raiyats was entrusted to the zemindars^ 
who were made responsible for coliceting it and paying 
it into the Government Treasury with their own revenue. Tim Ihmd 


f.VAvy ant I 

Pfdlic Worh 
Ce-'iS, 


The law empowered them to collect it with, and in addi- 
tion to, the rent. When the raiyats of some estates refused c 


payment of rent, as has just been stated, their landlords 
were unable to collect the tax, for the payment of which 
to Government they were made responsible. This naturally 
was an apparently well-founded grievance. The zennindars 
as a class took it up and complained that, while they were Grm^once 0/ 
responsible to Government for the payment of their reve- 
nue and the collection of this tax—a responsibility which 
was rigorously enforced, if they were not punctual to the 
day with their instalments—the Government and the Legis¬ 
lature did not afford them reasonable facilities for compel¬ 
ling payment by the raiyats. 

§ 453. In the Province of Bahdr, on the other hand, 
the condition of the agricultural population had become so 
miserable under a system of unrestrained rack-renting, 
aggravated by the existence of the worst possible class 
of middlemen, that the necessity of some remedy made tamrahU 
itself imperatively felt by Government. The absolute 
resourcelessness of the people under the visitation of a turai Fojmla- 
famine caused by one of those failures of the crops, which 
occur periodically in every province of India, furnished 
practical proof of that which had for some time been sus¬ 
pected. In September 1878 the Bengal Government 
wrote thus:—“Nearly every local officer consulted is 
agreed that, while a system of summary and cheap rent 

, . Xit <r lifUierafti’iehj 

procedure is required in the interests of both zemindars nece^nry, 
and raiyats^ the most urgent requirement of Bahar is an 
amelioration of the condition of the tenantry.” A Com¬ 
mittee, consisting of the most experienced local officials 
and of representatives of the different local communities, 

j->er head stamp and excise duties, the latter paid As. 5*^ per head—finally 
that the statistics of the importation of gold, silver, copper and piece-gocxls 
showed that, for each rupee spent by the population of Bengal per head, 

\ he people of Bombay can afford to spend Mnv. 
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was thereupon appointed to consider the condition of the 
Bahdr peasantry and devise a remedy or remedies for the 
various evils which existed in the province. This Com¬ 
mittee entered very earnestly into the performance of the 
duty entrusted to them, and sent in a valuable report. 
Meanwhile a Bill to amend the procedure in suits between 
landlords and tenants had been introduced into the Bengal 
Council The Select Committee, to which this Bill was 
referred for report, came to the deliberate conclusion that 
piecemeal legislation was inadvisable, and that the whole 
subject of the relations between landlords and tenants in 
the provinces under the Bengal Government required 
reconsideration and revision. The result was the appoint¬ 
ment of the Bengal Rent Commission in 1879—Pre¬ 
paration of a Digest of the existing law—a full considera¬ 
tion of the lines most suitable for reform—the preparation 
of a Draft Bill, and the submission in June 1880 of a 
Report upon the whole subject as concerned with Bahar^ 
and Bengal. As the recommendations of the Commission 
have been considered by the Government of India and 
the Secretary of State ; and a Bill based in part upon, and 
partly differing from, the Draft Bill of the Commission 
is at this moment before the Legislature, I feel myself 
at present precluded from entering into any discussion 
of the questions at issue. I may, however, here reproduce 
certain portions of the Report of the Commission, which 
deal with the subject of Rent, and Enhancement of Rent, as 
the principles here discussed have so far been generally 
accepted, and have not given rise to debate or argument.”^ 
§ 453. The Commissioners say :—By far the mo.st 
difficult question presented for our consideration in prepar- 


^ The report^ of the Bahar Committee was submitted to, and considered 
by, the Commission. 

* For the theory of Rent which follows above, whatever defects it may 
possess, I am responsible, my colleagues on the Commission having done me 
the honor to accept it as I w rote it. My object in reproducing it here is to 
invite criticism and discussion in other countries, where, as in India, there is 
a purely agricultural population to be dealt with. 
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ing an amended law of Landlord and Tenant for these 
provinces is that of the enhancement of rent As soon as 
the Legislature recognized a right on the part of any 
class of tenants to be protected against arbitrary eviction 
by their landlords, it became absolutely necessary to 
provide by legislation some means whereby the rents pay¬ 
able by such tenants may be settled and determined. It 
has been contended by some very able authorities that the 
only safe means of settling rents is by the unfettered 
action of the principle of competition, and that any 
attempt on the part of the Legislature to set aside this 
principle, and substitute for it any other principle, must 
he mischievous in its consequences to the community 
concerned. It is no part of our present duty to examine 
what general truth there may be in this contention as 
applied to those countries, whence have been derived the 
data upon which the existing system of Western Political 
Economy is based ; but that this contention should not be 
accepted as applicable to the state of things in this 
country, and should not be allowed to influence our legis¬ 
lation upon the subject in hand, we entertain no doubt. 
In order to make the reasons for this opinion more easily 
intelligible, it is necessary to consider what rent is in 
these Provinces—and this is a subject of some difficulty, 
owing in part to the inherent ambiguity of language, 
when the same term is applied to several things, the 
substance of which depends upon different conditions. 
The theory of rent, first put foi-ward at the close of the 
last century and revived some twenty years later by 
eminent Political Economists, is that rent is what land 
yields in excess of the 07 'dinary profits of stock. It is 
assumed that no land will be cultivated, which will not 
yield the ordinary profit derivable from capital employed 
in other undertakings. If land yields less than this, 
capital will not be employed in cultivating it; if it yields 
more, the excess will be appropriated by the owner of the 
land, who will otherwise withhold the use of this natural 
agent. As the prices of produce rise, the profit from 
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capital employed in agriculture increases. Land, which 
in one year yields no excess over and above the ordinary 
profits of capital, may in the follwing year yield some 
excess, and so pay rent. Of all the land in cultivation 
that which is yielding no e.xcess must necessarily be the 
worst—worst, i. e., as regards inferiority of soil or situation, 
or proximity to markets, or facility of communication, &c. 
When such worst land begins to yield an excess to pay 
a rent, land of a still inferior class will be cultivated and 
will then be the worst land in cultivation, superseding 
what has just commenced to pay rent. Thus the worst 
land for the time being under cultivation is the standard 
for estimating the amount of rent which wall be jdclded 
by all other land that pays rent.” 

§ 454. “ This theory pre-supposes capital, pre-sup- 

capitalist farming conducted with an immediate 
of thiti view to obtaining from capital invested in agriculture the 

iheorg ordinary rate of profit afforded by capital in^'ested in 

other undertakings. It depends upon certain laws res¬ 
pecting profits, wages, prices, which, as one of the greatest 
Political Economists has pointed out, are true only so far 
as profits, wages, and prices are regulated by competition— 
only so far as the persons concerned are free from the 
influence of any other motives than those arising from 
the general circumstances of the case, and are guided as 
to those by the ordinary mercantile estimate of profit and 
loss. There are in these provinces no capitalist farmers. 
We do not include under this denomination persons who 
have embarked capital in producing for export silk, 
indigo, tea, or similar articles other than food. There is 
little or no capital employed in agriculture, unless we 
include under this term the commonest agricultural im¬ 
plements, the seed grain necessary to produce the next 
year’s crop, the food necessary for the cultivator’s sub¬ 
sistence till the next harvest, and it may be, a small 
stock laid by against the year of famine that is sure to 
come round in the cycle of sea.sons. The immediate 
object of cultivation is subsistence, not profit on capital. 
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no. wages fund : there are no labourers paid from 
capital. There are practically no manufactures, no non- 
agricultural industries, no great cities of work, where a 
surplus rural population can find employment. To such 
a state of things, to a community so circumstanced, the 
theory of Rent propounded by Mr. Ricardo and other 
Political Economists of the same school has no applica¬ 
tion ; and any adjustment of the relations between land¬ 
lords and tenants in these provinces, based upon this 
theory, must, we apprehend, involve serious risk of 
error.” 

§ 455, “ A more modern school of Political Economists, 

dissatisfied with the previous theory, would discard all refer¬ 
ence to degrees of productiveness, would abolish the 
standard obtainable from the worst land under cultivation, 
a.s being misleading and practically useless to inform, a 
disputing landlord and his tenants how much rent exactly 
each holding should pay; and vvould define rent simply as 
surplus profit—that is, the excess of profit after the repay- 
fmni of the tv hole cost of production ^ beyond the legitimate 
profit^ which belongs to the tejia?it as a manufacttirer of 
agricultural produce. According to their analysis no land¬ 
lord or tenant ever thinks of, or enquires after, the worst 
land under cultivation and which pays no rent, in order 
to ascertain what is the proper rent for any other land. 
But an intelligent tenant about to take land will carefully 
endeavour to inform himself—as to the quantity and 
quality of the produce that he can fairly reckon on obtain¬ 
ing from the land ; 2 iul as to the expenditure necessary 
to raise this produce; and 3^^, as to the price which this 
produce will realize when raised. In order to ascertain 
the first particular, he will consider the quality of the .soil, 
the climate, the water-supply, the possibility of improve¬ 
ment by nruinuring or other means, &c. To inform him¬ 
self on the second point, he will sec if the soil is light and 
friable or heavy and stiff, and soon—whether his plough 
will require two horses or four—whether the manure neces¬ 
sary to good cultivation is to be had in the vicinity or 
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must be brougjit from a distance—what is the rate of 
wages for local labour, &c. With respect to the third 
he will inquire as to the best neighbouring markets and 
the prices usually there current, and he will have to con¬ 
sider the distance of the land from the market and the 
cost of conveying the produce from the fields where it is 
grown to the mart where it can be sold. Having ascer¬ 
tained all theje particulars, the intending tenant will be 
in a position to calculate the balance of profit which he 
may ex:pect to have left to him after defraying the cost of 
cultivation, and this will determine the rent which he can 
pay for the use of the land. Thus rent depends upon the 
prices realized by agricultural produce compared with the 
cost of its production : or, in other words, rent exists 
because a selling price is found, which yields a surplus, an 
excess of profit beyond what the tenant requires. This 
theory is a very much more practical one than the former 
one, but it also proceeds upon the supposition that capital 
is employed, that money wages of labour are paid, that 
the produce is converted into money, that an account is 
kept of outgoings and incomings, and an accurate balance 
struck. It can have no proper application where all these 
circumstances do not exist.” 

*'55 456. Let us now see what is the state of things in 
this country, what are the conditions to which any possible 
theory of Rent must be fitted in order to make it suitable 
to the people. We know that, according to ancient and 
established usage, the dues of Government from the land 
in India have from time immemorial con.sistcd of a certain 
proportion of the annual produce of ever}" bigha. Such 
was the rule in the time of the old Hindu Rajas, when 
Government in all or most cases collected these dues direct 
from the cultivators. The Mahomedan Government re¬ 
tained this rule with some modifications of detail in carr>"- 
ing it into effect, It is not very material whether the pro¬ 
portion of the produce so taken by the State be called 
rent, or revenue, or a tax; nor is it necessary to our 
present purpose to determine whether the property in the 
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;^&o}M)elongecl to the State, or to the cultivators, or in co¬ 
parcenary to both. Once land wa.s cleared and brought 
completely under cultivation, this proportion of the pro¬ 
duce was taken in every case. The raiyats cultivated for 
subsistence, not with any immediate view to profit. Whe¬ 
ther more land should be taken into cultivation depended, 
not upon whether profits had risen, but upon whether the 
land already in cultivation was sufficient to raise food for 
the people. The State demand in no way depended upon 
profits, and was in no way regulated by any calculation of 
the total value of the produce and the cost of producing it. 
The proportion taken by the Government was determined by 
the Government itself; and, as the raiyats were well off or 
the reverse according as Government took less or more, and 
left them more or le.ss, the well-being and comfort of the 
people depended upon arbitrary discretion exercised with 
despotic power. We know from history that while tne 
earlier Hindu Rajas took only one-sixth, as much as a half 
was taken in later times ; and, discretion continuing to be 
the measure of exaction, the very barest subsistence was in 
some places and on some occasions left to the cultivators of 
the soil. If any calculation was made for the purpose of 
fixing the Government demand, it was too often a calcula¬ 
tion of what was the least that could be left to the cultiva¬ 
tors to enable them to live and produce the next crop. 
There are some who think that ‘ custom, ’ even in those 
days and in the absence of law authoritatively promulgated 
by a Legislative Department of the State, regulated the 
share of the produce taken from the raiyats, but it has been 
well remarked that custom might equally well be pleaded 
in justification of every species of exaction and oppression. 
Our predecessors in fact (to quote the language of the 
Board of Commissioners of 1818') do not seem to have 
admitted as a principle any other general limit to the 
Government demand than the amount which the cultiva¬ 
tors could afford to pay, and the established Government 
share too often exceeded this limit.” 

~ ' See paragraph 317 of the Report, dated 27th October ilsiS. 
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§ 457. Mahomedan law recognized only two persons 
as having an interest in the soil, namely, the Government 
and the cultivator. There can be no doubt that the cultiva¬ 
tors had rights in the land. What exactly these rights 
were has been warmly disputed ; and we shall not attempt 
to define them or fix their limits. The raiyats cultivated 
the land and paid kheraj to Government. This kheraj wdS 
a share, a proportion of he produce, which was paid either 
in kind or in the money which represented its commuted 
value which the Government itself fixed. As long as the 
khen'aj was paid, the cultivators were left in possession of 
the land, though this possession as well as all the other 
terms of the relation depended upon the will of a despotic 
ruler. Failure to pay the kheraj had for its consequences 
punishment and the loss of all rights in the land. Such is 
tlie general outline of the relation between the two parties 
having an interest in the soil. Any attempt to express it in 
terms taken from a wholly different system of interests 
or rights, and embodying different colIection.s of ideas, 
must fail to convey an accurate conception of the Maho¬ 
medan system and may be misleading. If it be asked— 
is kheraj rent or docs it include rent ? the answer 
must be in the negative, if by the term ‘ rent ^ is meant 
rent according to either of the theories of rent propounded 
by European Political Economists. It was no part of the 
Mahomedan system that any person should stand between 
the Government and the actual cultivators and intercept 
a portion of the kheraj b}/ the latter : but partly from 
the difficulty, if not impossibilty, of collecting the whole 
of the kheraj hy State agency, when the boundaries of the 
empire were enlarged by conquest ; partly from the fact 
that in some of the conquered provinces persons were 
found in possession of various rights superior to the cultiva¬ 
tors, and it was difficult to get rid of these Iversons, while 
their services and local experience could well be utilized 
for the collection of the kheraj; and partly from other 
causes which it is not here necessary to detail—there 
sprang up a middle class intermediate between the State 
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:he cultivators, and who as contractors or farmers, or 
having some pre-existent rights which the Mahoinedan 
Government did not care to investigate or define, collected 
the kheraj of large tracts from the cultivators and paid 
it to Government. Being placed in a position of advan¬ 
tage,' the members of this middle class grew rapidly 
into importance, and in the decadence of the Mahoinedan 
empire acquired considerable power. While using the 
whole authority of the State to exact by way of kheraj all 
that could be got from the cultivators, they used their 
utmost ingenuity to keep as much of this as they could 
for themselves, and send as little of it as possible to the 
Government treasury.” 

§ 458. “ Such was the condition of affairs to which the St.aie of 

East India Company succeeded ; and one of the first pro- 
blcms presented to the new English Government for solii- thnpoHai'of 
tion was the settlement and definition of the rights of this EvgUiih 
Middle Class. How this great question was debated ; how 
it was determined by declaring the eiemindars who com¬ 
posed tills class to be proprietors ; and how the wisdom 
of this determination has ever since been questioned—are 
now portions of the constitutional history of the Anglo- 
Indian Empire, The zemindars, being thus confirmed in 
their position, continued to collect the kheraj ixom the cul¬ 
tivators and pay it over to the State. The terms of the 
settlement and the influence of English ideas worked,how¬ 
ever, some important changes. In the first place, the Govern¬ 
ment limited and fixed forever the amount of kheraj which 
it was to demand at the hands of the zemindars. The 
zemindans being declared to be ‘ proprietors of the soil,’ 

‘ landholders,’ ‘ landowners,’ it followed as a natural conse¬ 
quence from this and from the introduction of English 
ideas that the raiyats have come to be looked upon as 
their tenants; the payments made to them by the ratyats 
in kind or in money came to be regarded as rent ; and the 

’ This must not be understood to convey the idea that all these persons 
were Jtovi homhus. Many of them were Rajas or otherwise men of position 
and family before the Mahomedan conquest. 
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payments made by the zemindars to the Government were 
termed revenue. When the governing race, with whom 
rested the executive power and the administration of 
justice, approached the subject of the relation of zemindars 
and raiyats with those ideas of the English law of Land¬ 
lord and Tenant formulated in the Regulations and pre¬ 
sent to their minds, the result almost inevitable was that the 
former state of things underwent considerable change/'^ 

§ 459. “ That at the time of the Permanent Settlement 

the raiyais had rights was admitted then, and has never 
since been denied, at least by persons possessed of inform¬ 
ation on the subject. These rights were, however, very 
uncertain and indefinite.^ That they were so is not sur¬ 
prising, when we reflect upon the arbitrary nature of the 
preceding Government, upon the want of exact rules of law, 
and the non-existence of a trained judiciary proceeding 
by fixed methods of enquiry and determination. The Gov¬ 
ernment of 1793 were unable to ascertain and define these 
rights fully and accurately. The most able members of 
that Government felt and expressed their inability to do 
so with the means of information then at their disposal.’- 
They were also apprehensive lest enquiries into these 
rights should excite suspicion in the minds of the zemindars, 
that the assessment of the revenue was not really meant 
to be permanent '} and they indulged a strong hope that 


“ To show the influence of English ideas we may refer to Mr. Shore, whose 
view of the position was so clear and able. Although he “ admitted, on the 
ground of precedent, the right of the Government to- interfere in regulating 
the assessment upon the raiyats,” he objected “ to the policy and propriety of 
this interference without evident necessity.” “ The regulation of the rents of 
the raiyats,” he observed, “ is properly a transaction between the zemindar or 
landlord and his tenants, and not of the Government; and the detail attend¬ 
ing it is so minute as to baffle the skill of any man not well versed in it.” 
—Minute of the i%th June 1789, para. 433. 

® “ With respect to the raiyats, their rights appear very uncertain and inde¬ 
finite.”—-Mr. Shore’s Minute of the i 8/4 June 1789, para. 388. 

‘ See the Minute of the Earl of Moira, dated 21st September 1815, paras. 
143-144. 

* “ It may be urged that, unless Government intends to raise the revenues 
of the lands in future, any further knowledge of the value of them beyond 
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zemindars and raiyats would, like landlords and tenants 

in England, adjust all matters in dispute between them 

by contract But, although the Government of 1793 did 

not then fully ascertain and define the rights of tho. And these 

raiyats, it saved these rights in express terms, and reserved 

' o j: > expreHHiy 

to itself the power to ascertain and settle them at any mmd, 
future time at which it saw fit to do so.^ The exercise of 
this power inherent in Government is of course in no way 
dependent upon this express reservation, the value of 
which consists in its being a deliberate recital and ac- 
Icnowledgment of the existence of such rights at that point 
of time. Whatever difference of opinion there may be as night to have 
to the other rights which belonged to the raiyats in 1793— proportion of 
and at this distance of time it is natural that there should ^ahh^Iitiiynt 
be differences of opinion about what, being then uncertain, determined by 
was not at the period made definite, and much of the 
evidence of which has since perished in the lapse of nearly 
a century—we think that there can be no doubt as to one 
right—the right, that is, to have the proportion of the 


what we at present possess is unnecessary ; and to demand the accounts of it 
would only tend to excite suspicions in the zemindars that the present assess¬ 
ment would not be permanenL The Court of Directors are themselves satis¬ 
fied upon this point, and discourage the ideas of local investigation into the 
value of the lands, directing that when the tribute of each zemindar is fixed, 
he shall remain undisturbed in the administration and enjoyment of his estate, 
and be assured that, as long as he pays his stipulated revenue, he shall be 
subject to no scrutinies or interposition of the officers of Government, unless 
where a judicial process may become necessary to adjust claims between him 
and tenants, or talukdars, or partners of the same zemindan'.”—-Mr. Shore’s 
Minute of \%th fuue 1789, para. 473—See also Rei'enue letter of i^th January 
1819, para. 31. It may be observed that the Court of Directors in 1819 
admitted this to have been a mistake.— See Revenue letter of i %lh January 1819, 
para. 38. 

* First clause of section 8, Reg. I of 1793 : Revenue letter of 15M January 
1819, para. 39, where it is said ;—“ It is also a circumstance which is not to be 
overlooked that, although so many years have elapsed since the conclusion 
of that settlement, yet no resort has been had to the exercise of the power 
we then expressly reserved of interfering for the purpose of defining and 
adjusting the rights of the raiyats. We conclude that the supposed difficulty 
or impracticability of the operation was the cause of this non-interference.” 
See also Revenue IctUrfront Bengal, dated iithjuly 1818, paras. 146-148. 

E 3 
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produce payable by the raiyat determined by Government 
Such, beyond dispute, had been the practice of Hindu 
and Mahornedan sovereigns'^; and the Government of 
1793, though it created the zemindars ‘ proprietors,'.using 
a term which seemed to convey the absolute disposing 
power of an English landlord, never intended to destroy 
this right or to abdicate the function cast upon it by the 
ancient law of the country.^ The existence of any rights 
f'f ^>ossessiorL in the raiyats would have been incompatible 
with an arbitrary power in the zejiiindars to fix the rents ; 
and thus both the necessity of the thing and the ancient 
law of the land required that this power should be exer¬ 
cised by the Government.^^ 

§ 460. VVe entertain no doubt that the raiyats of 1 793 
possessed substantial rights ; but even if they had no 


' See F^t/i Report of the Select Committee on the Affairs of the East Indict 
CpmfKinys p. 24.—“ In point of fact the original amount seems to have been 
anciently ascertained and fixed by an act of the Sovereign.” 

^ “In regard to proprietary right to the land, the recent enquiries had not 
established the zemindar on the footing of the owner of a landed estate in 
Europe, who may lease out portions, and employ and dismiss labourers at 
pleasure : but on the contrary had exhibited, from him down to the actual culti¬ 
vator, other inferior landholders, styledand cultivators of different 
descriptions, whose claim to protection the Government readily recognized, but 
whose rights were not, under the principles of the present system, so easily 
reconcilable as to be at once susceptible of reduction to the rules about to be 
established in perpetuity. These the Directors particularly recommended to 
the consideration of the Government, who in establishing permanent rules were 
to leave an opening for the introduction of any such in future, as from time to 
time might be found necessary to prevent the raiyats being improperly disturbed 
in their possessions, or subjected to unwarrantable exactions. This, the 
Directors observed, wouhl be clearly consistent witli tltc true practice of the 
Mogul Government, under which it is a general maxim that the immediate 
cultivator of the soil, duly paying his rent, should not be dispossessed of the 
land he occupied ; ‘ and this,’ they further observed, ‘ necessarily supposes 
that there were some limits by which the rent could be defined, arid that it 
was not left to the arbitrary determination of the zemindar.' ” Here follows 
the passage quoted in the previous Note.— Fifth Report, 

“ We consider it equally a principle interwoven with the constitution of 
the different Governments of India, that the quantum of rent is not to be 
determined by the arbitrary will of the zemindar.”— Revenue letter from 
Bcfigal dated *jth October 1815. . 
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rights whatever, we think that Government could not 
consistently with the proper discharge of its functions, leave 
the settlement of what we shall now' call the rents_.payable 
by the raiyats, to the uncontrolled influence of competi¬ 
tion.® There is in these provinces no capitalist farmer 




« The late Mr. John Stuart Mill defined cotiUr tenure as embracing all cases 
without exception in which the labourer makes his contract for land without 
the intervention of a capitalist farmer, and in which the conditions of the 
contract, especially the amount of rent, are determined not by custom 
but by competition. In a very instructive chapter of his work on Politica 
Economy, in which he draws a parallel between the tenure of land iu Ireland 
and Indi«a, he says :—The produce, on the cottier system, being divided 
into two portions, rent and the remuneration of the labourer, the one is 
evidently determined by the other. The labourer has whatever the landlord 
does not take ; the condition of the labourer depends on the amount of rent. 
But rent, being regulated by competition, depends upon the relation between 
the demand for land and the supply of it. The demand for land depends 
On the number of competitors, and the competitors are the whole rural popula¬ 
tion. The effect therefore of this tenure is to bring the principle of population 
to act directly on tJu land, and not, as in England, on capital. Rent in this 
state of things depends on the proportion between population and land. As 
the land is a fixed quantity, while population has an unlimited power of 
increase, unless something checks that increase, the competition for land 
soon forces up rent to the highest point consistent with keeping the population 
alive. The effects therefore of cottic^'tcmere depend on the extent to which the 
capacity of population to increase is controlled, either by custom, by individiuil 
priiderve, orhy stammtion atul diseased' 

It would be an exaggeration to affirm that cottier tenancy is absolutely 
incompatible with a prosperous condition of the labouring class. If we could 
suppose it to exist among a people to whom a high standard of comfort was 
habitu.al ; whose requirements were such that they would not offer a higher 
rent for laud than would leave them an ample subsistence, and whose moderate 
increase of numbers left no unemployed pcjpulation to force up rents by 
competition, save when the increasing produce of the land from increase of 
skill would enable a higher rent to be paid without inconvenience—the culti¬ 
vating class might be as well remunerated, might have as large a share of the 
necessaries and comforts of life on this system of tenure as any other : they 
would not, however, while their rents were arbitrary, enjoy any of the 
pttculiar advantages which metayers on the Tuscan system derive from their 
Cvonnection with the land; they would neither have the use of a capital 
belonging to their landlords, nor would the want of this be made up by the 
intense motives to bodily and mental exertion which act upon the peasant who 
has a permanent tenure. On the contrary, any increased value given to the 
land by the exertions of the tenant would have no effect but to raise the rent 
against himself either the next year or at farthest when his lease expired. 
The landlords might have justice or good sense enough not to avail themselv'es 
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between landowner and the labourer; the produce of the 
land is divided between two classes, the landowners and 
the labourers, the latter sustaining the character of capita¬ 
list to the limited extent to which capital enters into the 
question at all. In such a state of things rents can be 
settled only by (i) custom, or (2) by competition, or (3) 
by law. Custom has not as yet settled rents in the 
Lieutenant-Governorship of Bengal, owing in part to the 
disturbing influence of our own legislation, especially the 
Revenue Sale Law; and their settlement cannot be left to 
the slow operation of a principle, which hitherto has failed, 
and of the future efficacy of which there is no present 
prospect. Then as to competition—while population is 
sparse and land is plenty; when the supply of cultivators 
is limited and the demand for them active—the raiyats 
have the best of the position, and can secure favourable 
terms. As population increases, the tables are gradually 
turned, and where the cultivation of the soil is the only means 
of subsistence, the ultimate effect of unrestricted competi¬ 
tion must be that the landowners can dictate their own 
terms to the raiyats, who must either accept them or starve. 
The whole agricultural population are thus reduced to a 


of the advantage which competition would give them ; and different landlords 

would do so in different degrees.. The only safeguard 

against these uncertainties would be the growth of a custom insuring a per¬ 
manence of tenure in the same occupant without liability to any other increase 
of rent than might happen to be sanctioned l)y the general sentiments of the 
community. ........ When the amount of rent is not limited 

either by law or custom, a cottier system has the disadvantages of the worst 
metayer system, . ....... When the habits of the people are 

such that their increase is never checked but by the impossibility of obtaining 
a bare support, and wlien this support can only be obtained from land, all 
stipulations and agreements respecting the amount of rent are merely nominal. 
The competition for land makes the tenants undertake to pay more than it 
is possible they should pay, and when they have paid all they can, more almost 
always remains due,” It would seem to follow that if custom or the habits 
of the agricultural population are not strong enough in such a community to 
keep rents within such a limit as will allow a reasonable standard of comfort 
for the cultivators of the soil, the Legislature ought to impose such a limit : 
and that, failing this, a state of wretched cottierism must be the result when 
the pressure of population has reached a certain point. 
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Condition of misery and degradation which must seriously 
reflect upon the Government under which such a state of 
things has come to pass. The land of a country belongs 
to the people of the country : and, while vested rights 
should be treated with all possible tenderness, no mode 
of appropriation and cultivation should be permanently 
allowed by the Ruler, which involves the wretchedness of 
the great majority of the community, if the alteration or 
amendment of the law relating to land can by itself or in 
conjunction with other measures obviate or remedy the 
misfortune.” 

§ 461. Whether then the question be examined in 
the light of the ancient constitutional law of the country, 
or with r^crence to the high duty and obligation devolving 
upon Government to promote the happiness and prosperity 
of the people, the conclusion is the same, namely, that the 
ruling power ought to determine the rents payable in these 
provinces by the raiyats to the zemindars. In this view 
the appropriate theory of Rent is, not that it is the surplus Theory of 
profit of capital applied to agriculture, or that it <^^pends 
immediately upon, or is regulated by, the profits Heuanl and 
capital ; but that it is such a proportion of the produce ot 
the soil, deliverable in kind, or payable in money, as the 
Government may from time to time determine shall be 
delivered or paid b}^ the cultivators to the zemindars or 
those to whom the zemindars have transferred their rights. 

If it be asked on what principle Government should deter¬ 
mine this proportion—what share shall be considered fair 
and equitable—our answer is—such a share as shall leave 
enough to the cultivator of the soil to enable him to carry 
on the cultivation, to live in reasonable comfort, and to 
participate to a reasonable extent in the progress and 
improving prosperity of his native land. When we come appli/w<r 
to apply this principle to the solution of the question be- this principle, 
fore us, the first reflection that occurs to us is, that there 
is not presented to us a tabula rasa, on which we uiciy aihle for all 
inscribe a single rule or set of rules which shall be of uni* p^^ iyof tlase 
form application. The progress of nearly a century has 
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xeated relations of persons and conditions of thinglj_ 

sweep away which for the purpose of establishing' an ideal 
normal standard would involve an interference with vested 
rights and a disturbance of existing associations, which 
would irritate tlie feelings of those concerned, and render 
the remedy worse than the disease. Were we to set up 
any single average standard of comfort for the whole 
agricultural population of these provinces, we might find 
that, while it placed the Bahar raiyat in a position of ease 
calculated by the sudden change to engender sloth rather 
than energy, it fell short of the existing requirements of 
members of the agricultural community in some other 
parts of the country. The inequalities in existing rents 
are due to causes which have their roots in the pqjjit history 
of the best part of a century. The density or .sparsavess 
of population in different districts ; the quantity of unre¬ 
claimed land available to meet the requirements of a 
grovving communit}’' ; the energy of particular landlords ; 
the proximity or distance of Courts or Magistrates able 
to repress this energy, when it exceeded the bounds of 
law the force of resistance offered by the raiyats, vary¬ 
ing widely in different parts of the country' ; the in¬ 
dolence of other landlords ; the frequency of Govern¬ 
ment management; the irregular incidence of famine; 
the unequal opening up of the country by railways and 
road.s, in re.spect of whicli all districts do not yet en¬ 
joy equal facilities; the action of the great rivers—these 
and other causes have produced imparities, of which we 
think that account must be taken in any endeavour to 
settle rents or the enhancement of rents by legislation. 
We are therefore all agreed that existing rents should be 
taken as the basis of operation ; in other words, that no 
attempt should be made to replace these exi.sting rents 
immediately by any new and uniform standard ; and that, 
apart from the usual and recognized grounds of abatement, 
there exists no necessity for reducing rent.s generally in 
any part of the country. At the same time we think that, 
in regulating future enhancement, regard may reasonably 



and Tenant in Various Countries — {India). Bo/ 

"be had to existing Inequalities, and that landlords, who 
have already benefited more than other landlords by the 
favourable action of some of the causes above enumerated, 
are not entitled to an equal accession of advantage in the 
future.” 

§ 462. “ Thi.s brings us to the important question—can 

a simple uniform rule be laid down for enhancement? We 
think this question must be answered in the negative. The 
subject has been fully considered by able and practical 
minds upon more than a single occasion; and none of 
these deliberations has produced any simple, practicable 
rule which, applied to all conditions and under all circum¬ 
stances, will afford satisfactory results. In taking up the 
question anew, and seeking for such a rule, we have ex¬ 
amined all that has been done by tho.se who have preceded 
us in the quest, and have made what further search we 
could in the light of their knowledge and experience ; and 
the ultimate conclusion at which we have arrived is that 
no such rule can be devised or formulated.’ It would of 
course be possible to lay clown some rule, which, like 
Draco’s Penal Code, might be embodied in a single section 
and apply to all cases ; but, when it came to be put into 
operation, it would work so much injustice to both parties 

' that each would be equally eager for its repeal. The un¬ 
certainty of agricultural experience is very great in every 
country, but probably in no country is it so great as in 
India. This increases the difficulty of providing again.st 
fluctuations of season by average calculations ; and the 
consequences of failure in tho.se calculations is terribly 
aggravated through the absence of capital, by drawing 
upon which the agriculturist is in other countries enabled 




iVb simple, 
unifitcrn rule 
of Enhmce^ 
meitt possible. 


Immense 
varieties in 
the subject^ 
matter on 
which Rent 
depends. 


^ “ Kents vary in every village, not merely with the <Iiversilies of soil and 
crops, but also with reference to the caste of the cultivators. The inference 
to be drawn is, therefore, that na (Qinmon rule can be laid down^ and that the 
failure of past attempts to settle the matter is chiefly to be attributed to the 
desire which the public officers have had to render that simple and uniform, 
which is in its nature various, and to their impatience of the detailed investi¬ 
gation by which alone accuracy can be secured.”— Resolution of Govcrnnunl 
of fndia^ dated ist Au^24st 1S22, 
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to tide over an abnormal succession of bad years, hoping 
to replace what is so consumed by increased energy when 
circumstances are more favorable. The fertility of land 
depends in India, as in other countries, upon the nature of 
the soil and subsoil; and there are in these provinces 
numerous varieties of both, well understood by the raiyats. 
In settlement proceedings all over India, from before 
Akbar’s time down to the present period, we find these 
varieties mentioned and taken into account. Some soils 
are cultivated with much less labour than others ; and this 
is a very important consideration, where so much has to be 
done by manual labour, where the race of cattle which 
supplements the exertions of man is deficient in muscle 
and vigour, and where the absence of capital and the 
nature of the country prevent the introduction and use of 
more effective agency. The rich alluvial chnr^ yields a 
bumper crop in return for the mere exertion of sprinkling 
the seed on its surface; while the stiffer soil of the higher 
mdts^ baked during the burning months when the heaven 
is as brass and the earth as iron, and scarcely moistened 
by the tardy rains, is with difficulty turned up by the 
straining oxen and the toiling ploughman to be ready in 
time for the rice seedlings, which one by one have to be 
planted out through the full expanse of every field.'* 
Assuming land to be unlimited in its supply, the average 
labouring family can in the former case cultivate more land 
and raise more produce than in the latter case. If half 
the produce be given as rent, it makes an enormous differ¬ 
ence to those who have to subsist on the remainder, whe¬ 
ther the half of a hundred measures be given or the half of 
three hundred. Where the size of the holding is not limit¬ 
ed by the amount of labour necessary for cultivation, it 
may be limited by the pressure of population and the 
extent of uncultivated land still available. Thus, similar 
results are produced by different causes/* 

§ 463. “ Then, we have differences in situation almost 



® Alluvial land formed by a river. 


® Plains. 
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Where rent is payable in money, part of the crop 
must be sold to obtain the coin with which the raiyat may 
discharge his liability. If the mart is near, the labour and 
cost of carriage are inconsiderable, and the raiyat can 
easily go to market when prices are most fav'ourable; but 
these become a serious item, when the produce has to be m 
carried over roadless plains and across unbridged nullahs^ 
to a distant and uncertain staple. Some fields are near 
the village and the threshing floor, and no sooner is the 
crop ripe than it is garnered, while others lie in a distant 
mdt, and their produce has to be carried on bullocks’ backs 
or men’s heads, many an ear falling by the wayside, to 
where it can be threshed and winnowed, and this perhaps 
after the thieving birds and hungry cattle, or it may be the 
wild hogs from the neighbouringyb/^^fu/have sadly dimi¬ 
nished the husbandman’s profits, while he is waiting 
his turn for the busy oxen or the help of his neighbours. 
Here the water is deficient for the amun paddy, and there 
the aiis is drowned by an unforeseen inundation. In one 
part of the country land is sufficiently plentiful to allow a 
fourth to lie fallow every year, while in another part the 
soil never gets rest, and there is no manure to keep up its 
strength, even the droppings of the cattle being collected 
and dried for fuel. In one pargana, the adult population 
are healthy and strong to labour; in another, the climate 
is so bad th.at one-third on an average are down with fever 
and ague, and the remaining two-thirds in various stages 
of convalescence lack the physical vigour necessary to 
successful toil. In one district the cultivators of the soil 
have to support but one set of landlords ; in another, they 
have half a dozen or even more middlemen under different 
names and with various rights having come between the 
zemindars and the raiyats. These are some of the many 
causes upon which depend the numerous inequalities 
and variations in the subject-matter with which rent is 
concerned in these provinces. No simple rule of uniform 
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application can allow for all these : and, unless they arc 
allowed for and taken into account in individual cases, 
there cannot be fair and equitable rates of rent, for, in order 
to be really so, they must be fair and equitable in the con¬ 
crete as well as in the abstract. The conclusion then to 
which we feel guided upon the whole subject of settlement 
of rents and enhancement is, that the safest course for the 
Legislature is to lay down certain broad lines upon which 
the officers of Government(whether in the Judicial or Execu¬ 
tive Department) shall proceed in this matter—-at the same 
time providing certain positive checks, which experience 
has shown to be necessary in order to prevent sudden and 
great changes in the respective conditions of landlords and 
tenants in Bengal.” 

§ 464. With reference to the ground of enhancement 
based upon an increase of the productive powers of the 
land, the Commissioners says ;—“ These powers may have 
increa.sed (l) by the agency or at the expen.se of the raiyat, 
(2) by the agency or at the expense of the landlord, or (3) 
without the agency or cxpen.se of either. In the first case 
the raiyat is not liable to have his rent enhanced ; such is 
the effect of the words ‘ otherwise than by the agency or 
at the expense of the raiyatl If the i-aiyat has improved 
his holding, has rendered his land more productively ex¬ 
pending his labour or capital upon it, the benefit of the 
improvement will be his and his alone. Thus the law en¬ 
courages thrift and indu.stry by guaranteeing the enjoy¬ 
ment of their fruits to the persons who exercise these 
qualities. Between the second and third cases the present 
law makes no distinction, and it gives the whole of the 
increase to the landlord, except in cases of customary 
rents, in which the rule is limited by the principle of pro¬ 
portion enunciated in the Great Rent Case. In our Draft 
Bill wc have given the whole of the increment in the 
second case to the landlord, for the same reasons for which 
the existing law gives it to the raiyat in they^z-j/case. 
As to the third case, it may fairly be .said that, however 
just it may be to give the whole increase to tlie landlord, 
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fhe whole of it is clue to his agency or expenditure, 
the justice of doing this is not so apparent where the land¬ 
lord has contributed nothing to bring about this increase, 
and in this respect he and the raiyat stand upon equal 
ground. If it be admitted that the raiyat has certain 
rights, has a certain interest in the land as well as the 
zemindar, why, it may be asked, should not the former as 
well as the latter participate in the benefit which accrues 
to the common property from external sources, over which 
neither has any influence or control ? Accepting the 
justice of this argument, we have thought it reasonable 
and equitable in this case to divide the increment equally 
between the landlord and the tenant as a general rule. It 
may however be obseived that, when the increment ex¬ 
ceeds the old rent, the effect of one of the positive checks 
which we have provided, namely, that no enhanced rent 
shall be more than double the former rent, may be 
that the raiyat will receive more than half of the benefit.” 

§ 465. “ In order to a.scertain the measure of the in¬ 

crease, it is necessary to take some point of time in the 
past between w’hich and the present the comparison may 
be made. The want of a definite rule on this portion of 
the subject has been greatly felt. We have provided that 
the present, i. e., the increased productive powers of the 
land may be compared with the productive powers of the ,,/• tinn> 
same land as they were when the rent was originally fixed, to he compar■ 


What point 


or as they wciO ai anf stibse(/uent time. The first part of 
this rule requires no explanation and no comment. A 
comparison between the productive powers as they now 
powers as they were when the 
is fair to both parties: but the 
left depending upon a rule so 
a large proportion of cases the 
productive powers of the land at the time that the rent 
was fixed cannot be ascertained. It may have been so 
long ago that no living evidence is now forthcoming; or it 
may be that some such evidence is to be had, but that it is 
utterly unreliable, being merely oral testimony, given long 


ed u'ilh the 
present. 


are and the same 
rent was first fixed 
principle cannot be 
limited, because in 
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after about that which at the time received no particular 
attention, and partaking of the usual worthless nature of 
such evidence. In any such case, if the principle of com¬ 
parison is to be put in force at all, it becomes necessary to 
compare the present with a point of time subsequent to 
that at which the rent was originally fixed. If the produc¬ 
tive powers at such subsequent time were le.ss than when the 
rent w^as first settled, the calculation will be to the raiyads 
disadvantage, as the increase upon the original productive 
powers will appear greater than it really has been. If, on 
the other hand, the productive powers at such subsequent 
time were greater than they originally were, the increase 
will appear less than it really has been, and the raiyat will 
be benefited to the detriment of the landlord. As a 
matter of firct, we think that neither contingency is very 
likely to have happened in the great majority of cases, and 
Cause of great injury is likely to be done to either party. 

Increase of We are agreed that when enhancement of rent is allowed 
Produdhe ground that the productive powers of the soil have 

Powers ooght ^ \ , 

to he not increased, there ought to be a reasonable pros|>ect that the 
vtcrely tern- causes to which such increase is due are likely to be per- 
manent in their effect and not merely temporaiy and 
casual; and we have added to this ground of enhancement 
words to this effect.” 

§ 466, As to the fourth ground of enhancement, vix:,^ 
that the value of the produce has increased, the Commis¬ 
sioners say:—“ It appears to us that this ground of 
enhancement is altogether distinct from an increase in the 
quantity of the produce due to an improvement in the 
Vi the Prices productive powers of the soil. We have in consequence 
0/ Produce, entirely separated these two grounds. In stating this 
fourth ground, we have, in the first place, substituted the 
term ^ price,’ which is equivalent to money-value, for 
‘ value,’ which includes other values besides money-value. 
We have thus made the language more preci.se without 
altering what we understand to have been the intention of 
those who framed Act X of 1859. The price of agricul¬ 
tural produce has increased enormously in these provinces 




mtST/ty 



^nd Tenani in Various Countries — {India). 813 


§L 


le last twenty or thirty years. This increase is 
^\vo principal causes. In the first place, even while 
the relative value of the precious metals which are used 
for the coinage of a country remains the same, there is a 
constant tendency’' for the money-value or price of agri¬ 
cultural produce to rise, as population increa.ses and im- 
pi'ovemcnt progresses, The Province of Bengal has been 
rapidly progressive in every way during the last century 
of peace and security. Population has increased. A large EmmhmUon 
and still expanding export trade has brought the demand 
of other countries to bear upon prices in addition to the 
enlarged demand of the p»rovince itself. In the second 
place, the coinage consists of silver, and the relative value 
of silver has been gradually decreasing. The price or money- 
value of produce has therefore risen. We lire of opinion 
that the landlord should have a share in the increa.se of price 
due to the above t\vo causes. It is not pos.sible to separate 
the respective effects of these causes, and so calculate how 
much of the increase is due to each. The landlord ought, 
however, according to our view, to participate in the benefit 
arising from each. The first cause, i.e., the general progre.ss 
of the community, makc.s the land more valuable as a 
natural agent for the production of food. The increase 
of value, if not taken by the State—and the effect of the 
Permanent Settlement is that the State does not take it— 
must go to those, whom the law allows to keep all that 
interest in land which constitutes propert}' in land. Now 
the person.s, who in these province,s have this property in 
the land under the existing law, are the zemindars and the 


* Political Economists lay down the proposition that while Uic rate of profit 
and interest has a downward tendency in a progressive comiminity, rent (ia. 
in ^heir sense of the term ‘ rent ’) on the contrary tends to rise incessantly— 
that in fact all progress in wealth and population tends to a rise of rents—See 
Milfs Pohtkal Economy, Vol. I, p. ; Systems of Land Tenure in Various 
Countries, p. 221. Where capitalist farming prevails, any fall in the usual 
rate of profit and interest must operate directly to increase rent; but, apart 
from thi.s cause, rent increases hi a progressive community. An increasing 
population ha.s a tendency to increase the demand for food, and the price rises 
in consequence. 
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raiyats, not the raiyats only. Therefore the zemindars, 
having a share in that complete interest which constitutes 
property, ought to have also a share in that increase of 
value which is an accession to that interest. The effect of 
the second cause is to diminish the value of the rent 
payable in silver in relation to all commodities, which the 
landlord can obtain for the money which he receives as his 
rent. This money, therefore, represents a smaller share of 
the produce than it did before the relative value of silver 
fell. It is but equitable, therefore, that the money-rent of 
the landlord should be increased so as to make it represent 
a share of the produce equal to what it represented when 
the rent was originally fixed. Then there are other consi¬ 
derations. The benefit accruing from the operation of the 
first cause is limited by the quantity of the produce, which 
the raiyat sells or barters away. In respect of the portion 
retained for consumption by himself, his family and his 
cattle, and for seed, there is no direct benefit from the rise 
in price, because this portion does not come into the 
market. Here the first cause differs from the second, and 
it differs also from the third ground of enhancement, under 
which the excess quantity of produce obtained from the 
increased productive pow’^er of the soil represents so much 
clear benefit From this analysis it will appear that the 
component elements of this ground of enhancement are 
sufficiently complex ; and, looking at the above consider¬ 
ations, it is not very easy to say how the increment arising 
from increase of price ought to be divided so as to make 
the division fair to both parties.’' 

§ 467. Here, as in the case of the third ground, it is 
possible to conceive that the increase of price may be 
brought about (i) by the agency or at the expense of the 
raiyat, or (2) by the agency or at the expense of the land¬ 
lord, or (3) without the agency or expense of either. In 
the first case, as the law” now” stands, the rent of the raiyat 
is not liable to enhancement. Fie receives the full benefit 
of the increase in price which he has himself brought 
about. That is the effect here also of the words ‘other- 
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v5£)se:^n by the agency or at the expense of the raiyat' incraa/te 
and we do not propose to alter this. At the same time it b; 

is not easy to suppose a case in which the ra/>/could 
effect an increase in the price of the produce solely by his or 

own agejicy or at his own expense. In the second case, or ^f^ul’Lrd^or 
where the increase of pi'ice is due entirely to the zemindads {'ij'>/ ooiiMer, 
agency, or has been brought about altogether at his expense, 
it appears to us on the whole to be reasonable that he alone heuefii in 
should receive the entire benefit. A case of this sort 
might occur udrere a zemindar had opened a new hAt and 
improved the means of communication between it and the 
land.s of his estate. In the third case, which is far the 
most common, the case, that is, of an increase of price 
brought about by neither the zemindar nor the raiyat, but 
by general causes, the reasoning used above in respect of 
the similar case arising upon the last gi'ound of enhance¬ 
ment appears to have equal application. Having given 
the whole subject in its diversified details what consider¬ 
ation we have been able, a majority of us think that the 
fairest general rule here also will be to divide the increment 
equally between the landlord and tenant, when in the 
third case enhancement is allowed upon this ground.” 

§ 468. “ As to the period of past time between which 

and the present the comparison should be instituted, and 
as to the causes of the increase being not merely tem¬ 
porary or casual, the remarks' already made upon the third 
ground of enhancement apply. Then as to the markets, 
the prices o^ which should govern, we have provided that 
the prices in the locality or at the usual markets are to be 
taken. There ought to be sufficient evidence of these Comparhon 
prices procurable from the local mahaja7is and their books 
or from other sources. We have further facilitated the proof o/ 
by providing for the preparation and publication of annual v-hat lime^t 
official Price Lists, the object and use of which we shall 
explain hereafter. The next que.stion which has engaged 
our attention in connection with this part of the subject 
is the very important one of the species of produce M'hich 
shall be taken for the calculation of prices. Shall these 
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prices be calculated for all the crops actually grown on the 
lands, as well for special crops requiring special care and . 
cultivation, as for the ordinary food crops of the district. 
During the period antecedent to British rule it was usual 
to vary the rent with the crops cultivated. Section 56 
of Regulation VI 11 of 1793 enacted that ‘where it is the 
established custom to vary the pattas for land.s according 
to the articles produced thereon, and while the actual pro- ■ 
prietors of land, dependent talukdars or farmers of land 
and raiyats in such places shall prefer an adherence to this 
custom, the engagements entered into between them are 
to specify the quantity of land, species of produce, rate of 
rent, and amount thereof, with the term of the lease and a 
stipulation that, in the event of the species of produce being 
changed, a new engagement shall be executed for the 
remaining term of the first lease, or for a longer period if 
agreed on ; and in the event of any neiv species being cultivat- 
ed, a new engagement with the like specification and clause 
is to be executed accordingly.’ It can well be understood 
that a despotic Government or its more despotic subor¬ 
dinates observed carefully any circumstances that would 
enable the cultivators to pay more than had previously 
been obtained from them. Where the share of the State 
was taken in kind, a less proportion was always accepted 
for special crops in consideration ol the greater care and 
expense necessary to their production.” 

§ 469. “ Where the share of the State had been com¬ 

muted to a money payment, very high rates were imposed 
on the lands on which special crops were grown. 1 hese 
rates were too often regulated more with reference to the 
aggregate value of the gross produce, which was very 
considerable, than upon a due allowance for the cost of 
production, which was a very much larger item in propor¬ 
tion than in the case of ordinary crops. In reasonably 
good years the raiyat was able to pay and make a good 
profit ; then came a year of failure, it may be, when he 
had made a larger venture than usual and the little capital 
vanished, while the high rates had to be paid, and perhaps 


miSTffy 
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^^S^^tahajans assistance had to be called In Tor this. The 


memory of the year of failure survived, kept green by the 
mnhajan’s long surviving claim, while the years of success 
from which little or nothing was saved were soon for¬ 
gotten. It thus happened that the exaction of very high 
rates for fields devoted to special cultivation discouraged 
and retarded agricultural improvement It may be well to 
draw here a distinction between higher rates for superior 
land capable of producing superior crops and therefore 
suited for these special crops, such rates being paid without 
direct reference to the particular ci'Ops actually pro¬ 
duced from year to year—and higher rates assessed with 
direct reference to the crops annually grown. The latter 
are sure to run much higher than the former, and in a bad 
year the loss and the cause of it are felt more distinctly. 
We do not therefore propose to interfere with any existing 
classification of lands based on their superior quality or 
capability of producing special crop.s, but we think that, in 
regulating enhancement of rent on the ground of rise of 
prices, account should be taken of the ordinary or staple 
crops only. A different rule would in our opinion tend to 
discourage the cultivation of new and valuable species of 
production, and so prevent agricultural improvement. By 
allowing the Board of Revenue to declare from time to 
time what shall be taken to be the staple crops for parti¬ 
cular areas, an opportunity will be afforded of making any 
new crop a staple as soon as its cultivation has been 
thoroughly and generally established. As to special crops, 
such as betel-leaf, tob.acco, sugarcane, and such like, we 
think that, as they are grown only occasional!}' or in small 
quantities, and require particular attention and involve 
special expenditure, they ought not to be considered in 
settling enhanced rents. We may further observe in sup¬ 
port of this view that, in commuting the Tithe into a 
money payment in England, staple crops only were taken 
into account, the staples selected being wheat, oats, and 
barley.” 

§ 470. The two great problems, which have to be 
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solved by legislation, are these; (i) to define the class which 
shall be protected—of which it shall be predicated that no 
member of it may be evicted as long as he pays the rent 
deinandable from him; (2) to provide for the determina¬ 
tion of the rent which shall be demandable. These were 
substantially the problems which were sought to be solved 
for Ireland by The Land-Law Act of 1881. There are 
many points of comparison between Ireland and Bengal. 
Into both countries a system was introduced, which did 
not accord with the traditions of the past or the progress 
of the present: and in both countries landlords created by 
foreign power were maintained in their position by abnor¬ 
mal legislation. In Bengal, as in Ireland, the land was 
reclaimed and brought under cultivation, not by the exer¬ 
tion and expenditure of the landlord class, but by the 
labour of the peasantry. In both countries the tenant’s 
house is built and the stock supplied at the expense, not of 
the landlord, but of the tenant. From the nature of the 
alluvial soil, no great improvement is possible by the 
exertion of individual labour in Bengal, once the Jangal has 
been cleared and the land brought under cultivation. 
Those great works of improvement, for which capital is 
required—the making of fair roads, the cutting of drainage 
channels, the straightening of crooked streams, the supply 
of wholesome water, have (with few exceptions) been left 
unattempted, save where Government action has supplied 
the want of private enterprise. So in Ireland the labour 
of the tenant brought the land under tillage, and great im¬ 
provements were neglected by the landlords. In Bengal 
there is no capitalist farming, as there was little in Ireland 
until recently. The Irish landlord was too often an absen¬ 
tee, spending the wealth of the country in foreign cities. 
The rents of too many Bengali zemindars are expend¬ 
ed, not in the districts, upon their estates, but in the 
pleasures of Calcutta. The Irish tenants were left to the 
Agent. The Bengali raiyats are in the hands of the 
amlah. In both countries, although from different causes, 
there are little or no manufactures ; and the great bulk of 
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Population arc agriculturists. The land-hunger of 
Ireland, caused by a rapidly-increasing population, has 
its exact parallel in ■ Bahdr, and Famine has visited both 
countries with equally terrible results. Before the Famine 
of 1847, middlemen increased the misery in Ireland. 

Their existence in Bahdr to this day is one great cause of 
the wretchedness of the raij/ats, and their pernicious 
influence perv^ades every district in Bengal.® Ireland has 
had its hard-hearted speculators in land since the Incum¬ 
bered Estates Court was established in 1848—men regard- 
le.ss of the traditions of the past, and respectless of the 
relations between the old gentry and their tenants—look¬ 
ing only to profit and desirous of gain. But Bengal has had 
throughout the century Revenue Purchasers, encouraged 
by the law of the land to invest their money in evictions 
and find usurious interest in enhancement. In both 
countries there has been legislation undertaken with the 
best intentions to remove evils honestly deplored ; and 
in both countries the remedy has proved worse than 
the disease, the disorder being aggravated by the very 
measures that were designed for its cure. Ireland has 
had its Houghers, and its Levellers, and the letting of 
blood that cries from the ground—agrarian crime in Ben¬ 
gal has taken the form of fire-raising, and there have not 
been wanting instances in which the raiyats have murdered 
a landlord by way of warning.'* Finally there has been 
a no rent league in Ireland, and in one district of Bengal 
there has been a no rent manifesto. 

§ 471. The similarity between these consequences in 
the two countries may be traced to the same cause—the ^nquences 
law of the land being out of accord with—it may almost 
be said in antagonism to—the facts and actual relations 
of the people. The system of land-law which grew up in 
England under the peculiar circumstances of an exceptional 


cause ^ 


® As to the danger of subletting, see the Repoi't of the Famine Commission^ 
.Part II, p. 120, § 31. 

^ One Parnachander Rai was murdered at Faridpore ui 1876,—and a 
similar offence was perpetrated in the Dacca District some years previously. 
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progress has existed in no other countiy in the world, 
and is suited to none. America threw it off. Australia 
rejected it. It was forced on Ireland to the working of 
mischief incalculable, and the ripest wisdom of the pre¬ 
sent generation has admitted the mistake, and endeavoured 
to undo its consequences. In Bengal this system has 
been introduced, and maintained by the power of the 
rulers, and it has done not less mischief than in Ireland 
Here also men are now tolerably well agreed that we 
must retrace our steps—^that tenancy based on contract is 
an incongruity and an impossibility, when both parties do 
not meet on equal terms—and that the relation of zemindar 
and raiyat must be settled upon some otlier basis. In 
retracing our steps justice requires that we should be con¬ 
siderate in dealing with the interests of tliose who have 
shared our mutual mistake, whom wc perhaps have led 
into error. Large sums of money have been invested on 
the faith of that state of things which we have created— 
upon the confidence inspired by the reflection that what 
was well-known to, yet suffered by, the authorities in 
India, and the rulers of Leadenhall Street, could scarcely 
be all wrong and unjustifiable. Bengali and Bahari 
landlords, if they thought at all, might reason that in the 
matter of evictions and enhancements they were following , 
the example set them by the Government in its capacity 
of landlord ; and if they went, as they did, further than 
the example warranted, an apologist may defend them on 
the ground, that they were following the traditions of their 
countiy. The successful mahajan, who had speculated 
in land, might well envy the skilful management that 
dur the minority of a ward could transform a mis¬ 
managed and incumbered estate into a profitable property, 
yielding an annual surplus to be accumulated until the 
heir would attain the age of discretion to spend it. 

§ 472. It must not be supposed that legislation, which 
merely adjusts the relations between the zemindars and the 
raiyats, will be a final solution of the difficulties which exist 
in these provinces. The Bengali or Bahari raiyat is a very 


misr/fy 
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individual from the enfranchised serf of modern 
Europe. He is inclined to sloth, wanting in thrift and self- 
reliance, careful only of the present and regardless of the 
future. Let no one indulge the delusion that an Act, even of 
the Legi-slative Council of India, will convert him into a 
French, or Pru.ssian,'or Belgian peasant, industrious, frugal, 
provident. Even when the raiyat is protected from oppres¬ 
sion, thei'e is the danger that he will convert himself into a 
petty landlord and an oppressor of the worst kind. This 
danger is greater in the East than in the West. In Bom¬ 
bay, where the raiyatwari system was introduced from the 
commencement, it was found necessary to protect the 
under-tenants.® In a despatch of 1879 from the Secretary 
of State'’ it is said :—“ There is undeniable evidence in, the 
Report before us that the very improvements introduced 
under our rules, such as fixity of tenure and lowering of 
the assessments, have been the principal causes of the 
great destitution which the Commissioners found to exist 
The salable value of the land increased the credit of the 
raiyat, and encouraged beyond measure the national habit 
of borrowing and more expensive modes of living.” The 
Famine Commission say in their Report that it is com¬ 
monly observed that the landholders are more indebted 
than tenants with occupancy-rights, and tenants with 
rlght-s than tenants-at-willand they observe upon the 
popular tendency to indebtedness, having acquired in the 
Deccan increased power from “the fatal gift of transfer¬ 
able rights in the soil.”* Let the raiyat in the provinces 
under the Bengal Government be protected from oppres¬ 
sion and exaction ; let the demand of rent upon him be 
moderate, and above all things certain ; let the enjoyment 
of any Irigher rights, which he may acquire by his industry, 
be secured to him ; but let him be made to understand 
that he may not convert his liberty into licence ; that the 
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^ Kdport of the Fat nine Commission, Part II, pp. 122, 123; jmd Bom¬ 

bay Act I of 1879. 

® To the Secretary to the Bombay Goverameiit, dated 29th February 1S79. 

’ Part II, p. 131. “ Id., p. 133. 
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protection and security which are given to him, depend 
upon his faithful discharge of his liabilities, the punctual 
payment of his rent; and that Government, while willing 
to maintain him safe in the enjoyment of the gains of 
honest labour, the profits of patient industry, has no inten¬ 
tion that he shall become an idle middleman, a petty land¬ 
lord, and narrow-minded oppressor of Kurfd subtenants.® 

§ 473, I have .shown in those portions of this work, 
which are concerned with the provinces under the adminis¬ 
tration of the Bengal Government, that the mutual rights 
of the zemindars and the raiyats were in confusion and un¬ 
certainty when the East India Company acquired ^'\<tDhudni 
in 1765—that between 1765 and 1793 no effectual steps 
w'ere taken to ascertain and define those right.s—that Mr. 
Hastings and Mr. Shore, w^hose experience of the subject 
should have given weight to their sentiments, were of opi¬ 
nion that before any permanent settlement was made with 
the zemindars, those rights should be defined and adjusted— 
that Lord Cornwallis and the Court of Directors, putting 
aside the advice of Indian experience, deliberately refrained 
from any such definition and adjustment—that they, under 
the influence of English ideas, believed, honestly though 
mistakenly believed, that zemindars and raiyats would ad- 


* I believe that any scheme, which would get rid of all tenants-at-will under 
the Zemindars would be ini-schievous in this way that it would reduce all 
tenants-at-will to the condition of tenants under tenants. There must always 
be a considerable class, who have no permanent interest in the soil and who 
in a purely agricultural community must live by agricultural labour. For 
them it is a great advantage to be able to obtain land as tenants-at-will, while 
the existence of a peasant proprietary is at once a lesson and an encourage¬ 
ment to them to endeavour to improve their own position. At the same time 
the profits of the peasant proprietor aftbrd a standard to check rack-renting. 
One of the greatest dangers in an agricultural country like Bengal is the 
morcellenient of the land. In these provinces this danger is peculiarly serious 
in consetjuence of early marriages, a rapidly increasing population, and the 
Hindu and Mahotnedan laws of inheritance. When the land gets subdivided 
into parcels, each of which will barely sustain, an average family in a fairly 
good year, there is no margin for saving, and scarcity or famine inevitably 
bring their terrible results, which the people are powerless to avert. I have 
always thought that this is a question which should not be omitted from 
consideration in any general revision of the land-laws of these Provinces. 




xnd Tenant in Various Cou7itries — (India), 82 



^ust their mutual relations by contract amongst themselves, 
and relied upon the Patta Regtilations to bring about this 
result—that the Patta Regulations not only failed for this 
purpose, but were utilized by the zemhidars for the oppres¬ 
sion of the raiyats and the destruction of their rights—that 
in 1799, when the Government revenue was threatened by 
the failure of the system of 1793, the zemindars were placed 
by abnormal legislation in a position of superiority and 
power over the raiyats, fatal to all ideas of freedom of 
contract and liberty of action—that at the same time 
the delusive idea of proving their rights in the Courts of 
Justice was put before the raiyats —that this idea was 
delusive for many reasons, and especially for this reason 
that the same Government, which invited them to prove 
their rights, had unwittingly destroyed the only records, 
and practically the only evidence of those rights—that fresh 
legislation, undertaken in 1S12 with the intention of benefit¬ 
ing the raiyats, proved ineffectual, and served to strengthen 
the position of the zemindars —that in 1819 a system was 
sanctioned by the Legislature, which had the effect of 
creating middlemen and forcing still lower the condition 
of the cultivators—that in 1822 legislation, inaugurated 
in the interest of purchasers at Revenue Sales, had the 
effect of further destroying the rights of the raiyats —that 
at this very time, the Government of the Bengal Presi¬ 
dency and the Court of Directors were fully aware of the 
mischief that had been done, and were most anxious to 
remedy it—that these excellent intentions were never effec¬ 
tuated—that in 1845 further legislation in the interest of 
the revenue purchasers further prejudiced the interests of 
tenants and destroyed all security of tenure—that the 
semindars' right to enhance rents, fortified and encouraged 
to unnatural activity by abnormal legislation in favour of 
landlords and revenue purchasers, took every advantage, 
of an increasing population, and the liberty of letting 
waste and unoccupied land on the zemindars' own terras 
in order to push rents up to the highest rates that 
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the tillers of the soil could pay and live—that as the 
result of this treatment of the peasantry, the Province of 
Bahar had been brought to a miserable condition of desti¬ 
tution and wretchedness—that in 1859 a well-meaning 
attempt was made to improve the position of the raiyats —■ 
that the Act passed with this object in that year, though 
productive of some goodj was deficient in grasp, and 
failed to define and adjust the mutual rights of landlords 
and tenants—finally, that matters had in 1883 come to a 
conjuncture, which imperatively called for a full and 
complete solution of those complications^ which had been 
brought about by nearly a century of progress misguided 
from the first, and too often misdirected with the best 
intentions. I have placed before the reader the most 
material portions of the evidence. He can thus judge for 
himself as to the soundness of the conclusions drawn, and 
will accept them only so far as they recommetra therh- 
selves to his reason and judgment I have not wittingly, 
I trust I have not at all (so far as individual care may 
ensure accuracy), omitted anything that is essential to 
enable an unprejudiced mind to form a just opinion upon 
the whole question. 

Since the above was written and the first edition of this 
book was published, an earnest and well-intentioned 
attempt to adjust the relations between landlords and 
tenants in Bengal has been made by passing The Bengal 
Tenancy Act, 1885, which will be found in the Appendix. 
As this Act has not yet come into operation, it is pre¬ 
mature to discuss its provisions or their possible results 
in a Work like this, which is intended to give an historical 
account of systems founded on custom or positive law, and 
of their actual economic effects upon the communities 
who have been subjected to their operation. 
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Notice nece.ssary in order to enhancement . 

Failure of law of 1859 for . . . • . 

Of rent in Bengal facilitated by provisions of Sale-Law 
Great enhancement of rents in Bengal . . . < 

Proprietors* right of, in the North-Western Provinces 
Provisions of the Rent Act of 1859 with respect to 

Failure of these provisions ..... 

By Government of the rent of tenants in khas mahah 776, 

Provision of the North-Western Provinces Rent Act of 1873 as to 
Principles of, disc\issed by the Bengal Rent Commission 

EORLS. 


EPIRUS— 

Occupation of land in , . . . . 

EKBLEIflE ........ 

ESCPIEATS— 

Under the Feudal System , , , . , 

ESCUAGE 
ETERI EH- 

Or state property in Egypt ... 

EUBCEA— 

landholding in ...... 

EUROPEAN— 

Enterprise in India encouraged by Directors . . » . . 

EVICTION—-in England, 35, 36: in Prussia, 45 58 : in Prance, 65 : in Bavaria, 

70 : in Saxony, 76 ; in Baden, 78 : in Saxe Coburg Gotha, 87 ; in Belgium, 92 : 
in the Netherland, 95, 96: in Denmark, 104-105 : in Sweden, nO; in Geneva, 
112: in Austria, ii6: in Southern Italy, 125: in the Roman States, 129: in 
Spain, * 54 *^ 55 * tn the Balearic Isles, 156: in Portugal, 163-164: in Turke^^ 


447 > 538 

533—556. 6 u 

546, 715-716 
556—560 
612, 614 
324 note 
665, 667, 669 
675 and note 

* 731 
757—764 

• 764 

78,782—784 

- 7S7 

807—817 

iS wi i,’ 


226—228 
So, 84 

9, 10 

• 24 

236-237 

• 139 

. 6S9 
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EVICTION—{ Conltnucd\, 

218, 221, 230, 231 : of small tenants in Ireland, 267-270: without compensa¬ 
tion in Ireland, 296-297, 302, 334: in the United States, 377 * 37 ^ J in 


Bengal, 529—532, 682-683, 752, 788 : in Madras 
Leases in Ireland obtained by threat of 


752 Hole 
339> 355 


F— 


The Three Fs in Ireland 


FAMIGLI— 

Or Farm Servants in Italy 


FAMINE— 

Provision against- 
In Ireland 


-in Russia 


321—327 


123124 


. 172 

282, 296 


. . 227 and not A 

, . . . 2?7 

5, 428, 478-479, 482, 486, 615-616 


FARMER OF RENTS— 

ICnown under what different appellations 
In Epirus—limits of his authority 
Oi mnstajirs in India called also ejarahdars 

FARMS : See Peasant Properties. 

Average size of farms or holdings of tenants—in Wurtemburg, 73 : in Hesse, 
85: in Saxe Coburg Gotha, 87 : in Belgium, 91 : in Holland, 95 : in Geneva, 
112 : in Lombardy, 119 ; in Southern Italy, 124 : in Greece, 143 ; in Spain, 
152: in Turkey, 215; in Ireland, 283 notetxn England, 283 note: in 


America 

FEALTY 

FEE-FARM 

FEE-SIMPLE— 
.Estate in , 

FEE-TAIL 
FENIANISM . 


283 note^ 372 
. 9> 20 
34 note, 337 note 

. 16 note 

16 note 
. 298 note 


FEUDAL SYSTEM— 

Account of, on the Continent of Europe . . . . » 7-8, 9, 44 

.Description of .feudal tenures . . • . . . 9—12 

Introduction of, into England . . . . .18 note^ 19 note 

Table of tenures and subtenures under . . . . , 25-26 

Abuse of principles of , . . . . . . *27 

Abolition of feudal tenures in England, 28-29 : in Prussia, 55 : in Bavaria, 66 ; 
in Wurtemburg, 70 : in Hesse, 79-“8i : in Austria, 112-113 : in Sicily, 137 ; 
in America ...... . , 358-359 

King of England, feudal lord of Ireland ..... 245 

Attempt to introduce feudal tenures into Ireland .... 250 

FIDE! COMMISSUM ....... loi, 12S 


FIEFS— 

Umler the feudal system . . • . . . . 9—12,101 

Under the Ottoman Empire . . . . . . 209,213,214 

FIXED RATES- 

Board of Commissioners in Bahar and Benares opposed to 
Legislation of 1859 as to tenants entitled to hold at 

Of 1873 for North-Western Provinces as to tenants entitled to hold at 

FIXED RENT : See Perpetuity. 


651-652 

750—75'® 

785-786 


FIXED TENANCIES— 
In Ireland 

FIXITY OF TENURE 

FIXTURES— 

Law of ♦ 

FLORIDA— 

Size of farms in . 
Tenancy in 
Rent in kind in . 

FOI.KLAND . 
FOREHAND RENT . 


337 > 338—357 

321-323 

. . 221 

. 368 
. 372 

* 374. 

, ig nofe 

. 34 Ho^e 


9-10 

104 


59 

61 

6 1 

62 
65 


FORFEITURE— 

Under the Feudal System . . . . . 

Of lease . . ... . , 

FORO 158 note^ \b 2 ) 

FRANCE : See Contents, p. x. 

Nobles forbidden to appropriate common and waste lands 
Rude agriculture in, before the Revolution 
Division of commercial lands ..... 

Average size of properties in . , ' . 

Improved condition of peasantry in .... 

FRANCIS, Mr., Member of Council in Bengal— 

Appointment and arrival of .... * . (>2^noU 

Opposes Mr. Hastings’s plan for obtaining more accurate information as to the 
rights of the raiyats . . . . . . • •481 

In favour of hereditary rights in the zemindars , , , . 489 

frankalmoign . . . . t • . 26, 27 ftoh > 

FREi^ SALE-- 

Of tenancies in Ireland 3 ^^' 327 > 329 " 33 ^ 

FREE SELECTORS- 

In Australia ... ... 

freehold estates— 

Wlial are. , , , , , , » 


384*385y 392 

, 17 ttote 
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Tndex. 

FROSINONE— 

Occupation of land in « , , 

FUIDHIRS— 

In Ireland • . , , , 

G 

GABELLOTO— 

In Sicily * . , . . 

GALICIA-^ 

Peasant proprietors in . , , 

In Spain—System of land'occupation in . 

GAVELKIND— 

Custom of . » • . 

GENEVA- 

System of landholding in 

GEORGIA— 

Acquisition of territory of 
Size of farms in . 

Tenancy, and size of holdings let in 
Summary eviction in 

GHATWALI TENURES 

GILDE . , . 

GORZ— 

Landholding in , 

GRADISKA— 

Landholding in , • . , 

GRANADA— 

Occupation of land in . 

GRAND SERGEANTY, 

GRAZING ; See Pasturage, 

GREECE : See Contents, pp. xii-xiii. 

System of land-occupation in . , 

GRONINGEN— 

Bcklem-re^t tenure in . . 

GROUND-RENT .... 

GUIPUSCOA- 

Occupation of land in ♦ 




841 


. 126 


240—243 


. X3S 


. II4 
M9. 155 


27 243 


III'U2 


• 3^3 

• 367 

• 372 

• 378 

12 ttofe 
. 104 

. US 


’ ”5 


*50-153 

X4 26 


139—144 


• 97 

33-34 


• *49 



Index. 

H 

HALB-BAUER 

HAMBURG— 

System of landholding ia, 

HANSE TOWNS; See Contents, pp, xi^xii, 

System of landholding in 

HARO CORN; . 

HARINGTON, Mr. 

Considered question of fixing raiyats* rents before permanent settlement 
HASTINGS, MARQUIS OF— 

Ills opinion, when Lord Moira, of the effect of the Permanent Settlement 
HASTINGS, Mr, WARREN— 

Appointed Governor of Bengal in 1772 . . , . 

Resignation and departure of, for England . . . 

Desires to liave accurate infornialion as to the rights of the raiyats 
Urges the necessity of fuller information as to the revenue 


Sl 

. 98 


. gS—loo 

104 107 


535—337 

647-64S 

473 fuHd 
44.3 note 

. 481 
483,4S4 


Maintains the necessity of Government interposition between zemindars and 


ra3y;\ts ... . . . , . 

,In favo.ur of the hereditary rights of the zemindars 

HAUS, HAUSMAND— 

• In Denmark ' , » . . • 

HEARTS OF OAIC . . , . 

HEARTS OF STEEL . . - 

PIESSE : See Contents, p. xu 

System of landholding in * . . 


485-486, 503, 
489 fufte 

, 106 

270 note 
271,277 

79—86 


HOLDING— 

Meaning of the term under the Irish Acts .... 304 note 

HOLDING OVER— 

Conditions of, in Prussia, 57 : in the Netherlands, 96: in the Roman States, 

130 ; in Cephalonia, 148 : in Portugal, 163 : in the Province of Constanti- 
pole, 218 : in the United States ..... 372'373 

HOLDINGS: See Arrears, Farms. 

Purchase of, by tenants in Ireland, 310, 311, 318, 319, 327-328, 340, 34 L 342, 346—350 
HOLLAND : See Contents, pp. xi-xii. 

System of landholding in . . ♦ • . . 94—97 

HOLSTEIN, DUCHY OF— 

System of landholding in 99-100 

HOMAGE . 9 

HOMESTEADS— 

Special niles of law relating to—in Russia, 177, 185, 187: in Turkey, 212, 

‘ 231 : in America, 364, 370; in Queensland ..... 397 



. 268 
214 

I 0 I-I 02 
• S 7<3 


150, 153 

.226, 227, 230 

. 214 note 

. . 224 


Index. 

'houghers— 

Agrarian crime committed by, in Ireland 

housp:.tax—. 

In Russia changed into a poll-tax, 168 : in Turkey 

HOVEDG.VARD. 

HUFTUxM— 

Or the Seventh Regulation of 1799 in Bengal . 

ILICANTE— ^ 

Occupation of land in . ... 

IMICRON-- 

Or Government land-tax . . . , ^ 

IMLAK— 

Or house-tax in Turkey 

Or lease of State-farm in Monastir • . , , 

IMMfGI^\TION • See Australia. 

IMPROVEMENTS : See Compei\sation. 

Usually made by landlords—in Wurtemburg, 74, 75 : b Saxony, 76 ; in Baden, 
/8 : in the Netherlands, 96 i in Duchies of Schleswig and Holstein, 99 : in 
Denmark, 105 : m Geneva, 112 : in Lombardy, 120 : in Southern Italy, 125 ; 
in Spain, 155 : in the Province of COnstantinopole, 218 : in the United States 
Usually made by tenants—in Saxe-Coburg-Gotha, 87: in Sweden iii ■ m 
Portugal . .... . * 

Made by landlords and tenants jointly or by agreement—in France * 65 • in 
Hesse, 85 : in Belgium . , . ^ ^ > 0 • . 

INCLOSURE ACTS : Sec Commons. 

In England ..... 

INCUMBERED ESTATES- 
Act in Ireland . . 

Act for the West Indies ..... 

INDEBTEDNESS- 

Of the Mexzainoli in Tuscany .... 

INDEPENDENCE— 

Declaration of, in Ireland • . . . 

INDFAiSTNJNG. 

INDIA : See Contents, pp. xxii et seq. 

Internal administration of, in early times 

Officers of Village Community in • . . * ' 

Creation of Aristocratic Class in . . ^ 

Early settlements of the English in . . 

Permanent rules for tributes and rents of, required by Act of Parliament 
English theory of rent mistakenly introduced into 
Conditions to which Rent must be adopted in . 



379 


164 


• 92-93 

35 ^^ otc , 36 
284—2S6 

284 itotc 
^ 34 H 3 S 

. 279 
104, 105 


• 419 

421 note 

427, 429 

• 45 * 
. 487 

5 ^ 4 ) 555> 820 

.. ' 796 
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INHERITANCE: See Succession. 
IRAK— 


Occupation of land in • , . 

• 

. 208—215 

AND t See Contents, pp. xvii—xx. 

Degradation and oppression of the Irish 


. . 246-247 

Fascinating qualities of the Irish 


247 255 

Marriage of the English with the Irish forbidden 


246,247 

Absenteeism of English and Irish landlords 


. • . 248 

English law established in . . . 


. 249 

Immigration of the Scotch into • . • 


, , 249 note 

Insecurity of tenure in . 


259-260, 289,296 note, 298 

Mistake of supposing Irish Celt opposed to law. 


. . 277 note 

Union of, with England, and its results . 

% 

. . . 280 

The Irish Tenant League 

• 

. . . 286 

Law of land in, in conflict with rights of inhabitants 

• 

. , 291,298 

Superficifd area of ... • 


, * 291 note 

Landlord and Tenant Act of i860 


. . . 292 

Sununary of the history of the Irish Land-System 


293.294 

Characteristics of Irish landlords 


. 295 fwtCy 297 note 

Abnormal legislation in support of the landlords in 


. . . 296 

Remedies proposed for the condition of 


299-304 

“ Landlord and Tenant Act ” of 1870 ♦ 

• 

304-311 

Defective and insufficient . 


30.312, 3 U, 3 * 5 > 317, 321 

The Bessborough Commission • • 

• 

, . 320-329 

The Land Law Act of i88i 


329-343 


Select Committee of House of Lords to inquire into 
The Arrears of Rent Act of 1882 
Result of the first year’s working of the Act of 1881 
The Labourers’ Cottages and Allotments Act of 1S82 

ISTEMRARI— 

Tenures in India, account of . . • 

ISTRIA- 

Landholding in . . . • 

ITALY : See Contents, pp. xii-xiii. 

Diversity of systems of land-occupation in 


its working 


344 - 35 * 
35 *- 352 » 354 
354-357 
• 357 


518 and notCy 519, 520, 599 

. ns 
. 130 


JAEN— 

Occupation of land in 
JAGIRS 

JALKAR OR FISHERY 

JAMA WASIL BAKI— 

Accounts, invention of 


150, 153 

8 note^ 167 note^ 74^-742 
. 54 mte,^ 707 7 iotc 

, . 511 noH 



'JAKGALBURI- 

Or leases for reclaiming land by cutting jangal 
JAROSLAF— 

Average rate of quit-rent in . , , 

Manufacturing industries in . 

JOINT FAMILY SYSTEM- 

In Russia . . . . , 

JOTEDARS— 

Of Rungpore in Bengal, account of 

JUDICIAL LEASES— 

In Ireland . , . . . 

JUDICIAL RENT— 

Determination and incidents of, in Ireland 
By agreement .... 

K 

KANUNGO— 

Account of, and his duties , , 

Mistake in abolishing office of , 

KARTA . 

KATHNER . 

KAZI— 

Or judge , . . . 

KESEMDJI— 

Or cultivating fixed-portion-taker in Monastir 

KHAMAR LANDS— 

In Bengal, account of . , 

KHARJIYAH— 

Or land paying Khiraj or tribute 

KHAS MAHALS— 

Meaning of, some account of the law relating to 
KHERAJ OR KHIRAJ : See Revenue. 

Paid on land to the Ottomans by infidels . 

Of two kinds .... 

KHOZAIN— 

Or Head of the Family in Russia , 

KHUDKASPIT KADIMI RAIYATS— 

Not liable to ejectment by Revenue purchaser 
Who were ♦ . . . , 

KHUDKASHT RAIYATS— 

Description of . , , 

Pattas of , . 


. 96, 519 

173 

178 

. . 180 «<?/(?, 203 

. 70 

337.338,337 

334, 33 S- 338, 35 ® 

• 336. 35 ® 

. 433 note, SSI. SS2 

. 592 

. . 180 

. 99 

. . . 218 

. 222-223, 324 

• * • 466 

. . 208, 226 

774 * 77S—7S4 

. 208 430 

. 430 

. . 180, note 

. 663-664, 666, 668 

• 0 664-665 

423-424, 566, 779 

562-563, 564 »<?/<?, 610 


Index. 



w 

' i-' 

KILKENNY— 

Statute of 
Confederation of 




246 

253 


kind, rent payable in : See Kesemdji, Metateria, Metayejr, Mezzadrta, 
Murabaltk, Ortakdji— 


In India 


715 noU 


In Prussia, 57: in the Netherlands, 96: in Austria, I16: in Greece, 143, 144: 
in the Balearic Isles, 156 : in the United States . . 373 - 374 , 376-377 

KNIGHT SERVICE.I 9 , 2 °. 24 , 26, 29, 30 

KOORDISTAN— 

Occupation of land in . . . • . . • 208, 215 


L 


12 1 note 


LA EEAUCE— 

Leases in . . . . . » . . 

LABOURERS : See Wages. 

Conclition of, in England, 56 noU \ in Wurtemburg, 73; in Saxe Coburg 
Gotha, 86: in Italy, 123-124, 131: in Province of Adrianople, 220: 
in Frovirxe of Monastir ...... 224 

Provision for labourers’ cottages in Ireland . . * ♦ 335j 357 

LAKHEILVT LAND— 

Meaning of the term 457 note 

LAND: See Transfer. 


Early property in 
Common property in 


2 

239 


LAND COMMISSION— 

In Ireland, constitution of ..... 

Purchase of estates by, for sale to tenants 

First sitting of, and number of applications to . 

Report of the first year’s working of the . » 

LAND LAW— 

of different countries, advantage of comparative investigation of 

LANDLORD : .See Rent, Resumption. 

Definition of, in Ireland ... * . 

I..‘VNDI.ORD and TENANT— 

Law and Relations of, in Prussia, 56—58 : in France, 64-65 : in Bavaria, 69-70; 
in Wurtemburg, 73-74 : in Saxony, 75 * 7 ^ • Hesse, 85—87 ; in Saxe 
Coburg Gotha, 87 : in Belgium, 91—93 : in the Netherlands, 9 S’ 9 ^ • 
Duchies of Schleswig and Holstein, 99 ; in Denmark, 104—106 : in Sweden, 
iio-iii; in Geneva, 112 : in Austria, 115*116; in Lombardy, 119—I2i; 
in Southern Italy, 124-125 : in the Roman States, 128: in Greece, 142, 
144; in Spain, 152—155: in the Balearic Isles, 156: in Portugal, 
162-163: in Russia, 205-206 : in Turkey, 210, 217, 220, 230: in Ireland, 


340 note 
♦ 34 * 

343-344 
354—357 


338 ftote 


275 HotOf 279 ^notCy 290, 292, 296-297, 304—311, 329—343 •* 


America 


36s, 372—380 


misr/iy 
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LAND SIEDELGUTER ...... 

LAND TAX : See Revenue. 

In England, 31-32 note: in Belgium, 93-94: in the Roman States, 
the United States ..... 

LAVORATORE. 

LEASES: See Pattas. 

Must in what cases, be in writing—-in Prussia, 56; in Spain 
Why withheld in Ireland ...... 

Long leases proposed as a remedy in Ireland * . . 

Unreasonable leases forced on tenants in Ireland . , 

Leases in New York and Michigan limited to twelve years 
Form and registration of leases in South Australia 

LEVELLERS- 

Agrarian crime committed by, in Ireland 
LIGURIA— 

Peasant proprietors in . . ... 

LIMERICK— 

Siege and Treaty of .... . 

LIMITED OWNERS— 

Powers of, to grant leases ..... 

LOANS— 

Granted by the State in Russia ...... 

LOMBARDY: See Mezzadria. 

Occupation of land in . . 

LOUISIANA— 

Occupation of land in . . 

Conveyances in . . . ... . , 

Improvements by tenants in . . . . . . 

LUBECK— 

Employment of population of, system of landholding in 
LUCCA— 

Occupation of land in the Duchy of ... . 

LUSITANIA— 

Emphyteutic tenures in . . . . . . . 

M 

MACPIIERSON, Sir J,— 

His account of the native system in Bengal . . . . 

MAPI— 

Tenures in the North Western Provinces in India 

MAGNA CHARTA. 

MAHu\IAN— 

Or moneylender in India, account of . . . • 


84, 

. 80 

179 : in 

, 3S0 note 

. 132 

. 152 
, . 281 

- 299-300 

339 , 355 
• 372 
. 403 

. 268 


. 258 

• 340 

• m 

118—123 

. 36^^ 
371-372 
‘ 379 

98-99 

• 

. 158 

443-446 

741 

27-28 

.;t26-427 


.f 
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MAINE— 

Chai'ter of i « ^ i i 

Size of farms in . . . , * 

MAJORATS . . . 

MAJORCA— 

Occupation of .land in the island of 
IMALAGA— 

Occupation of land in . 

MALIfdANA— 

Meaning and derivation of the term 
MANDALS— 

Tenures of, in Midnapore in Bengal . 

MANOR— 

In England, 22-23 ; in Prussia, 44-4$, 49 ; in France 
Lands in America granted as part of English Manors 

MANTAL— 

In Sweden . . . . , 

MANTUA— 

Occupation of land in . , , 

'manu- 

State of things in India in time of 

manufactures— 

In Russia ...... 

Suppression of, in Ireland , , , , . 264- 

MARATTAS- 

Some account of . 

MAREMIvIA— 

Occupation of land in the 

MARK— 

Relics of the German 

MARRIAGE— 

Right of lord as to, of vassal 
Deferred under the influence of thrift—in France, 64; in Wurtemburg 

MARWAT—. 

MARYLAND— 

Grant of Province of, by Charles I 
Acquisition of territory of 
Size of farms in . 

Tenancy', and size of holdings let in 
Rent in kind in , 


* 12 7l0ii 

, 368 
. 114 

* 55 - 15 ^ 

* 150-153 

738 mie 

710-711 

, 62 note 

• 3 S^ 

. 108 

K » 418 

. ro4, 178 
-266, 277.278 

. 626—629 

- 131 

, 81-82, 94 

, 9, 10, 29, 30 

• 73 

741 

358 notl 

. 36? 

• 367 

• 372 

• 374 
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Acquisition of land, from the native Indians in 
Size of farms in . 

Homestead Law of . . . 

Tenancy, and size of farms in 
Rent how paid in . . , 

Notice to quit and eviction in * . 

MASSARI. 

MASSERIA: See Mezzadria. 

MATRIKUL. 

MEASUREMENT— 

Right of Bengal zemindars to make, of lands occupied by raiyats 
MEERE— 

Or Crown property under the Ottoman Empire . , 208, 

MERCHETTA . 

MESNE LORDS. 

METATERIA— 

Or Metayer system in Sicily * * . . , 

METAYAGE, METAYER : See Mezzadria. 

In France, 64 : in Bucovina, 115 : in Italy, 123 : in Minorca, 156 : 
162 : in Russia, 202, 206 ; in Salonica, 225 ; in Roumania 

METROOKAH— 

Or conceded land under the Ottoman Empire , . , 

MEVKOUFE : See Wakf. 

MEZARAAT— 

Or Shirket, partnership of crops .... 

MEZZADRIA OR MASSERIA OR COLONIA : See Metateria 
T nie Mezzadria system to be found in Province of Bergamo 
Nature and conditions of this contract 
Not suited to present lime, and tending to desuetude 
In Southern Italy . . . , . 

In the Roman Stales . . , , 

In the Emilian Provinces, the Marches and Umbria 
In Tuscany, where it is termed Mezzeria . 

Advantages and disadvantages of the system • 

Indebtedness of the mezzainoli 
Success of the system under certain conditions 
Defects inherent in the system 

MEZZERIA: See Mezzadria. 

MICHIGAN— 

Leases in, limited to twelve years . 


m 

% 


841 


358 
. 362 
. 366 
. 370 
• 372 

‘ 374 

. 378 

. 123 


• 104 nole 

547> 55 ^ 582 

2rr, 212, 219, 235 
. 12 note 

% 16 note 

• '38.139 

in Portugal, 

. 231 

208, 210, 212 

. . 210 


. I2I 

121—123 
. 122 
*25, I3I 
. 126 

^ 130 
* 3 U 136 
L 33 *I 34 

134-133 

i 35 »136 
136-137 
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• 372 
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MIDDLEMEN-- . 

In Italy, 130: in Sicily, 138; in Ireland, 269, 270 : in Bengal and Bahar, 616--620 

MIDN^PORE : See Aymadars, Mandals. 

Acquisition of, by the English .... 

Early administration of. ... 

MILAN— 

Occupation of land in » . • • • * 

Mezzadria contracts in . . « 

MILITARY TENURES: See Feudal System, Knight Service. 

Abolition of ..*••• * 


‘ 455 
. 477 

. X18 

. . 122 

28, 29, 30, 31 


MINIIO- • 

Emphyteutic tenures in Province of . . - ^ 

MINNESOTA— 

Area and occupation of land in . , 

MINORCA— 

Occupation of land in the island of . . • ' 

MIR, OF COMMUNE IN RUSSIA- . . > • 

Account of the origin and development of . • • 

Introduced into all Russia by the Emancipation Act to what extent 
■ Every male member of, liable to tax ^nd entitled to land 
Division of the land by the Commune . 

Peasants’ homesteads not subject to redistribution 
Local tnides and their profits, common property . 

I^ower of, to recal absent members .... 

Constitution and duties of . . 

Arguments and considerations in favour of . . • 

Arguments adverse to . • . . • 

Power of, in respect of redeemed allotments 

Rehabilitated and converted ipto an organ of Self-Government . 

Realization of taxes by . • 

Proletariate said not to be possible under the . » 

MODENA- • 

Mezzeria system in . . 

MOIRA, LORD- ... 

His Minute of 1815, showing failure of system of 1793 . 


. 159 

. 366 

155-157 

165-166 
175 Noie 

i 7 S» m 
, 176 
. 177 
177, m 
178, 179 
. 179 

1S3, 184 
184-185 

192,193 

196—198 

. 197 

. 270 

. 135 

594-595 

222-223 

. 114 


monastir- 

Occupation of land in the Sandjak of . . 

MORAVIA-^ 

Peasant proprietors in . • * • • * 

MORCELLEMENT— ^ 1 • . 

In France, 63; in Wurtemburg, 71: i" Baden, 77 ; Belgium, 90-91. 
in Portugal, 157, 159: in Russia, not impossible, 185 ; in Ireland, 275«e/e, 260, 

.... 294 

282 note 


• -misTff 
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' liLLEM ENT-~( Continued) 

Customs or traiisvictions which tend to prevent—iu Bavaria, 69 ; in Wiirtemburg, 

73 ! in the Duchies of Schleswig and Holstein, 99: in Denmark . . 107 

Fatal to peasant proprietorship ...... 88 note 

Subdivision forbidden in Ireland * . . , . 3^5^ 321, 330 

MOREA— 

Landholding in 139 

MORETON BAY; See Queensland. 

MORTGAGES— 

In Hesse, 84 : in Saxe-Cobiirg-Gotha, 87 ; in Belgium, 93 : in Holland, 95 : in 
Sweden, 109: in Austria, 115: in the Roman States, 128: in Greece, 142: 
in Cephalonia, 148: in the Balearic Isles, 156: in Portugal, 161-162 : in 
Russia, 173 : in South Australia ...... 403 

Moscow- 

Average rate of quit-rent in . . . . . . ‘173 

Manufacturing industries in . . . . . . .178 

MUAI^ZIL TENURES— 

In Epirus, nature of . . • . . 

MUBAH— 

Or open land under the Ottoman Empire 
MUICURRARI-« 

Tenures, account of .... . 

MULK— 

Or personal or freehold property under the Ottoman Empire 
MITLTEZIM— 

Or tithe-farmers in Turkey .... 

MURABA'LiK— 

Or produce-partnership in Turkey 

MURSHED KULI KHAN . . 

MUSTAJIR, MUSTAJIRI; See Farmer of Rents. 


. 229 

. 208, 210, 212 

518 and fiote, 519, 520 

. 208-209, 213, 219, 
227-228, 235, 237 

233-234 

210, 211, 213, 215, 216 

. 441 


N 

NANKAR— 

Land in India, meaning and derivation of ... 738 and note 

NAPLES- 

Occupation of land in district of . . - , . 124,131 

NAWAB NAZIM— 

Of Bengal . . . • ♦ • • . * . 459 

NAWAB VIZIER— 

Of Oudh, account of 


622, 624 note 
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CRLANDS ; See CONTENTS, pp. xi-xii 
System of landholding in , 

NEW ENGLAND— 

Great Patent of . 

NEW JERSEY— 

Acquisition of land from native Indians in 

NEW SOUTH WALES— 

Foundation of the Colony of 
Allotiuents of land in, how acquired 
Constitution granted to . 

Rules for sale and settlement of land in , 

NEW YORK— 

First Settlement of the English in 
Acquisition of land from the native Indians in 
Size of farms in . 

Cost of conveyances in . . 

Leases in, limited to twelv^e years . 

Commutation of rent in kind in * 

Certain tenancies for 999 years in 

NEW ZEALAND— 

Early Colonization of « • 

, The Maori Question 

Rules for the sale and grant of land in 

NICHOLAS— 

Emperor of Russia , * 

NIZAMAT— 

Meaning of the term 


NOBLES— 

In Prussia, 46- 


•48 : in France, 59, 60; in Russia 


NOMADIC— 

Propensities of the Russian peasantry 
NO MAN’S LAND : See South Australia. 


94—97 
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. 381 
382-383 
. 385 
386-38S 

. 363 

. 371 
. 372 
» 374 
379-380 

412-413 

• 413 

41:3—415 

169, 170 
» 459 
. 16S 
. 168 


NORTH-WESTERN PROVINCES— 

Lieutenant-Governorship of the, in the Presidency of Bengal , . . 629 

Thirty years* Settlement of districts in ... . 6S5-686, 690 

Some account of the tenures in ..... 718—742 

Classification of the agricultural community in . . . 732—735 

The Rent Act of 1859 not suitable to the requirements of , . . 785 

Fresh Legislation in 1873 on the subject of rent in . , . . 785—789 

NOTICE— 

To quit—in Prussia, 57 i in Saxony, 76 : in Denmark, 106 : in Austria, n6 : 
in the Roman States, 150 : in Ireland, 309 : in the United States ‘ . . 378 
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OBROK OR QUIT-RENT--. 

In Russia . . ... 

ORISSA ; See Bengal and Cuttack. 

ORTAKDJI— 

Or culdvating parlner in the Province of Monastir 
OTTOMAN EMPIRE ; See Turkey. 

OUSTER LE MAIN. 


l8i noiiy xS;, 193, I94» 205-206 


222—224 


20 


PATKASIIT RAIYATS— 

Description and rights of . 

PALh:— 

Meaning of the, in Ireland .... 

PANJAB— 

Question of Settlement of, considered 

PARAVAIL . 

PARGANA—. 

Local division in India ..... 

Rates of rent, impossible to ascertain 

Rules to be followed where pargana rates not discoverable 

PARMA— 

Mezzeria system in ..... 


425. 733*734 

. 249 

. 704 mte 
. 16 note 


. 419 710 te 

56^* 593 > 606—60S 
613-614 


^35 


PASTURAGE— 

In England, 35—37 : in Prussia, 50, 54 : in France, 59 : in the Roman States, 

^ 127 ; in Russia, 202 : in the Province of Adrianople, 219 : in Ireland 267, 308 

Leases of land for—in Victoria, 392, 394; in Queensland, 395 ; in South Australia, 
399 : in the Northern Territory, 407 : in Western Australia . 


409 


PATNI TENURES— 

Account of the system of, in Bengal 

PATTAS— 

Rules for granting, by zemindars to raiyats 
Object of, to do away with uncertainty of demand 
Complete failure of the Pa tta Regulations 
Mistake of limiting to ten years’ term 
Avoidance of, by revenue sale 
Abrogation of restrictions on the grant of 
Leases for more than ten years granted before iSr2 validated 
Amendment of the law relating to, in 1859 

PATTIDARI- , 

Tenures in the North-Western Provinces of India, account of 


617—619, 715 note 

520—522, 561—564 
589, 60s 

564, 566, 569, 570-571, 594, 595, 600 
. 567-568, 601 
• 598-599, 600 
603, 604, 613 
. . 617 

743-744, 764—766 
721—726 
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AVARI— 

Account of, and his duties . 

Lord Cornwallis’s mistake in abolishing . 

PAVIA— 

Occupation of land in . * • 

PAYS COUTUMIERS .... 
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433 SS'-SS® 

592, 679 


. 118 

,13 noU 


PEASANT PROPERTIEvS— 

Average size of—in France, 62 : in Bavaria, 67 : in Wurtemburg, 71 : in Saxony, 

75 ; in Baden, 77 : in Saxe-Coburg-Gotha, 86 : in Belgium, 89 : in Holland, 

95 : in Denmark, 103 : in Geneva, ill : in Austria, 113-II4: in Lombardy, 
ilS, 119: in Southern Italy, 124: in Greece, 140, 141 : in Cephalonia, 147 : 
in Spain, 149-150 : in Portugal, 157 *• in Province of Constantinople, 217 : in 
Province of Adrianople, 219: in the Vilayat of the Danube, 220; in the 
Sandjak of Monastir, 222 ; in Salonica, 225 ; in Epirus, 229 : in Ame¬ 
rica , . . • • • • " • 3 ^^ 

PEASANT PROPRIETORS— 

In Prussia, 52, 53, 55 : in France, 60—62, 63 ; in Bavaria, 67 : in Wurtemburg, 

70-71 : in Baden, 77 : in Hesse, 82-83 ; in Saxe-Coburg-Gotha, 86 : in Hol¬ 
land, 95 ; in Denmark, 103 : in Sweden, 108-109 ; in Austria, 113, 114, 115 : 
in Lombardy, 118-119, 130: in Greece, 140, 141 : in Sp.ain, 149-150 : in 
Turkey, 217 ; in Province of Constantinople, 217-218 : in Province of Adria¬ 
nople, 219 : in the Vilayat of the Danube, 220 : in the Sandgate of Monas- 
tir, 222 ; in Salonica, 225 : in Epirus . . . * i 229-23O 

Proposal to create, ill Ireland- . . • ♦ ‘ • ' 3^3 

Advantages of peasant proprietorship . . * 63 88-89, 118, 119 

Not suited to all countries . , , . 88 note^ 90, 303 iiot^ 

PEASANTRY— ..01 

Character and condition of—in Prussia, 47—49 = France, 59, 65 : in Baden, 

77 ; in Saxe-Coburg-Gotha, 86 ; in Denmark, 105-106: in Sweden, 109 : in 
Austipa, 113 *. in Greece, 141 : in Corfu, 147 t in Cephalonia, 148 : in 


Turkey . . » • • 

In England lost their rights 
Idea of ownership of the soil in the minds of 
In Russia, attached to the soil 
Classification of, in 1861 
Personal chastisement of, abolished . 
Condition of . 

In Ireland, causes of discontent amongst . 
Improvement of the land by . 

PEISHAVA— 

Account of the ... 

PENNSYLVANIA— 

Acquisition of territory of . 

Size of farms in . 

Ground-rents in . 


I3> 215, 217, 220 
678-679 
273 noU 
167, 193 
171-172! 

. 196 

204 206 

273—275, 29S 
. 275 mie 

626-627 

■ 363 

; 366 
34 note, 380 note 
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"Ife^MANENT SETTLEMENT t See Settlement. 

Promised to the North-Western Provinces 
Board of Commissioners' report against 
The Court of Directors take the same view 
To depend upon improved condition of the land 
An obstacle to the protection of the raiyats 
Question of, for India considered in 1862-1871 
On princijde of The Tithe Commutation Acts proposed 
Suspension of orders as to . 

Difference between reclaiming leases in permanently and 
settled estates ,«•••• 

PERPETUITY— 

Purchase of, by tenant should be encouraged 

PP:TER the Great . 

PETIT SERGEANTY . 

PHTHIOLIS- 

Landholding in • 

PIEDMONT— 

Occupation of land in . • • • * 

PIGIONANTI . 

PIMP-TENURE . • • * 

PLASSEY- 
Battle of 

PLYMOUTH— 

Acquisition of land from the native Indians in 
POLL TAX- 

In Russia, 168, 172 noie^ 175 : in Burma 
POOR LAW— 

Russian Mir obviates necessity for a . . 

In Ireland ...... 

PORTION-TENURES— 

In the island of Corfu , . . . . 

PORT PHILLIP : See Victoria. 

PORTUGAL ; See Contents, p. xiv. 

System of landholding in ... 

Does not produce sufficient corn for her population 

POTATO CROP— 

Failure of, in Ireland and its conseqiience.s 
POYNING'S LAW— 

Enacted at Drogheda . . . • • 

PRIMER SEISIN . . . 



638 

. 640 

, 640, 641 
. 641-642 

649-^5^653 

. 691—704 
702-703 note 

704 

non-pennanently 

7 n 


. 

« 168, 175 

. 14 note^ 26 

• Q 9 
. 130 

. 123 

. 12 note 

. 454 

• 362 

* 495 

. 183 
. . 267 

14S1 ^46 


157—164 
- ^57 

. 267 

284 
. 9, 29 
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PRODUCE ; See Crops, Kind. 

Portion of, as a tax or tribute ..... 

As a rent 

PROLETARIATE-- 

Danger of , 

Not possible under the Mir ..... 

PROPERTY— 

In land—Its creation and development 

PROPRIETARY RIGHT; See Zemindars. 

Nature of, in Spain ...... 

PROVINCIAL ASSEMBLY— 

Part of the system of self-government in Russia 

PRUSSIA : See Contents, p. x. 

Former condition of the peasantry in ... 

Nobles, Peasants and Burghers in . ... 

Legislation of i8ii —Commutation of landlords’ and tenants’ rights 
Ministry of Agriculture in . . . . 

Great progress of, during the present century . 

PUBLICANI. 

PUNJUM— 

Or Fifth Regulation of 1812, in Bengal 
Effect of, on the rights of the raiyats 

1 ‘URCHASE : See Holdings, 

PURCHASER ; See Sale. 

At Revenue Sale in Bengal, power of, to avoid leases 558*559, 598-599, 600—602, 641 


. 2 , 3 

• 2,4 

. 183 

. 207 

• 2, 3 

- 153 

199-200 

• 44—47 

47, 48, 49 

• 49, 50 

55 

. 55-56 
5 

612-613 
654 and ttoU^ 744 


QUEENSLAND— 

Separation of, from New South Wales 
First Settlement of, as the Moreton Bay District 
Sale and Settlement of lands in 
The Homestead Act of 1872 

QUJA. BMFTORES .... 
QUIT, NOTICE TO: See Notice. 

QUIT-RENT: SeeOBROK. 

Levied by the Russian nobles 

R 

RACK-RENT. 


• 381, 38s 

• • 395 

• • 396-397 

397 

. 17 noic^ 619 noie 


. . 33 noie 

. 173, 197, 205-206 


. 34 nohy 324 


RAIYATS : See Directors, Khudkasht, Paikasht, Pattas, Zemindars. 

Meaning of the term . . . . . . .166 note 

Supervisors charged with instruction of, in the policy of the British Govern¬ 
ment ..... . , . , 464, 465 

Minute scrutinies into rights of, forbidden by Directors . . . 468-469 
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Mr. Francis opposes Mr. Hastings’s plan for obtaining accurate information as to 

rights of . , . . , . . . 481-482 

Expectation that zemindars and raiyats would adjust their relations by mutual 

agreement . . . . . 482, 494, 503-504, 582 note, 509 

Why delusive. 

Necessity for Government interposition between zemindars and, urged by Mr. 

Hastings, 485-486 ; by Mr. Shore, 49^-492 ; admitted by Lord Cornwallis 
Belief that Patta Regulations would sufficiently protect the 
Views of the Directors as to what should be done for 
Reservation of general right to interfere for protection of 


495 
. 494 
501-502 
503, 609, 801 


Rights of, left uncertain and unsettled by the Permanent Settlement 504, 507 note 

528, 538 mte, S 59 , 5 ^ 5 , 607, 800 


Zemindars allowed to let lands to, on their own conditions 
Zemindars’ right to evict . . . , 

Zemindars’ right to enhance their rents considered 
Necessity for defining their rights 
Mischief done to, by the Patta Regulations 
Discouraged from the pursuit of justice in the Civil Courts 
Injurious effects of the legislation of 1799 upon . 

Rules intended for protection perverted to destruction of 
Mischievous consequences of their rights not being defined 


• • 522, 525 

• 529—532, 6S2-683 

• 535-556 

566, 589, 607, 609-610 

• • 570-571 

579 , 5S2’SS3. 585, 587 

583-584 
. 5^8 
589 


Why unable to prove their rights in the Civil Courts 592, 594, 60S, 670, 671, 677-67S 


Failure of the Permanent Settlement Regulations to protect 
Importance of defining rights of, realized by the Directors 
Phfect of legislation of i8i2 on rights of 

Rights of, in permanently settled provinces extinguished in 1S21 
Question of fixing the rates of rent of, considered in 1821 
Rights and interests of, in N. W. Provinces to be adjusted 

Similar adjustment contemplated for the Lower Provinces , 

But never effectuated ..... 

Fresh legislation in 1822 to the detriment of the 
Raiyats' interest in the Lower Provinces known by various local appellations 705 
Incidents of these various interests effaced by course of events 


No clear line of distinction between ralyatl holdings and underteniires 
Rights and interests of, in the North-Western Provinces 725- 

Difference between old and new • . . , 

The zemindars’ right to compel their attendance abolished 
How affected by the legislation of 1859 .... 

Right of, to have their rent settled by Government 


646, 647-^49 
. 649 
. 654 
648, 655, 657 
. 656-^658 

659, 6S6-687 
, 659—661 

• . 662 

662—-665 
714 

706 


707-713 

729, 730 n^te 
728 

749-750 

748-773 

801-805 


Defects in character of, and dangers of giving them absolute independence . 8 


RAJ- 

Or principality, succession to, in India .... 
RECEHTS— 

Provisions of the Bengal Bent Act of 1859 as to receipts for rent 
RECLAMATION : See J angalburi. 

Incases for the purposes of, • . . . , 

Advances of money for the purpose of . 


242-243 note 

766-767 

- -711 
. 342 



Of the peasantry in the North-Western Provinces in India . . *735 

REFECTION-- 


Irish Chiefs right of ... . ... 241-242 

REGISTRATION— 

Of documents relating to land—in Prussia, 57 : in France, 64 ; in Bavaria, 68, 

69 : in Wurtemburg, 72 ; in Hesse, 84 : in Belgium, 93-94 : in Holland, 95 : 
in Denmark, 106-107; in Austria, 115: in the Roman States, 128: in 
Greece, 142 ; in Spain, 152 : in Portugal, 161 ; in Russia, 204 note: in the 


United States ........ 37 ^* 37 ^ 

Of land-~in Wurtemburg, 72 : in Hesse, 83-84 : in Hamburg and the 
Duchies of Schleswig and Holstein, 100; in Denmark, 106-107: in 
Geneva, in ; in Austria, 115 : in Turkey, 236 ; in South Australia 401-—405 

Of tenures and interests in land in India . . 659-660 fiote^ 769—772 

REGGIO— 

Mezzeria system in ........ 135 

RELIEFS. 9 

RELIGION- 

Consequences of difference of, in Ireland ..... 266 

REMISSION : See Abatements. 

Of rent for fire, water, drought, hail, &c., in Prussia, 57 : in Austria, 116 : in 
Spain, 154: in Portugal . . . . . . .163 


RENT : See Arrears, Distraint,' Enhancement, Judicial Rent, Kind, 
Metayer, Mp:zzadria, Metateria, Remission, Revenue. 

Account of, amongst the Romans, 5 : in England, 16 note^ 32, 33, 37, 41*42 : 
in Pnissia, 57-58 : in France, 64 : in Bavaria, 69-70: in Wurtemburg, 
74 : in Saxony, 75-76 : in Baden, 78: in Hesse, 85: in Sa.xe-Coburg- 
Gotha, 87 : in Belgium, 91-92 : in the Netherlands, 95-96 ; in Duchies of 
Schleswig and Holstein, 99 : in Denmark, 104, 106 : in Sweden, 110 : in 
Geneva, I12 : in Austria, 116 : in Lombardy, 120 : in Southern Italy, 124 ; 
in the Roman States, 128, 129 : in Greece, 144 ; in Spain, 153, 154 : in the 


Balearic Isles, 156: in Portugal, 162, 163: in Russia, 195, 196? in the 
Province of Constantinople, 218 : in the Vilayat of the Danube, 221 : in 
Ireland, 268, 281, 283, 315, 356-357 : in the United States, 373*374 1 in 
Bengal • 539 

Principle of, in England . . » . . • • .41-42 

Not applicable to other countries . . , • . 324? 5^4 

English principle of rent mistakenly applied to raiyats’ rents 524, 555, 675, 676, 
SeUiement of, by a Court, in Ireland . . 315, 316, 324* 344 » 345 > 355 ) 357 

Principle of, for Ireland ... ... 324*325 

In Bengal endeavours to make rent a specific sum . . - 539*540 

Proportion of the produce, the ultimate standard for regulating . 545—552 


677, 73 mte 
562 - 563 , S^j^note 

579 - 5^2 

585-586 


Provision as to disputes about rate.« of rents 
Procedure lor the recovery of, in Bengal in I 799 
Oppression in connection with, in Beiigal 
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Oppressive nature of the law for the recovery of, in Bengal » . .072 

Question of Permanent Settlement dependent on development of . 698—700 

Amendment of the law relating to the recovery of, in tlie Presidency of 
Bengal. 743—773 

The scope and main lines of this Act. . . • • -740 

Failure of the Act and reasons for failure . < 755 ' 75 ^» 7 ^ 4 ? 772 , 785, 789 


Different theories of Rent discussed by the Bengal Rent Commission 
Conditions to which Rent must be adapted in India 

RENT BANKS— 

in Prussia, 52 ; in Hesse 

RENT-CHARGES . . • • 

In Prussia, 53 : in Bavaria, 66-67 : in Hesse . . . . 

Proposal to convert Irish landlords in rent*charges 

.. 

RENT-SERVICE. 

RESM— , .-N -n ‘ 

Or duty, tenure of land held by, under the Ottoman Empire . 

restoration— 

Effect of, upon Irish titles 

RESTRICTION ACTS— 

Repeal of, in Ireland . . . . . • 

RESUMPTION— 

By landlord of land from tenant for reasonable purpose . 

RETROMETATERIA— 

In Sicily 

REVENUE; See Bengal, Bahar and Orissa, Board ok Revenue, 


793 —S05' 

796 


. 80 

33 

, So 
301-302 

33 

33 

212, 213 

» 257 

. 279 

332-333 

. 138 

Todar 


Mal. 

Distinction between revenue and rent 

Share of the produce taken as, in India . 

Converted into Mahomedan Khiraj or tribute 

Assignments of . • . . . • 

Commutation of share of the produce into money 

Three modes of realizing the land-revenue 

Difficulty of realizing, after the Permanent Settlement . 
Safe-guards for the payment of . 

. 167 

. . * 418 

• 43 <> 
427-428 
431. 435 
, . 480 note 

572, 574 
. 600-—602, 603 

revenue DEPARThlENT-^ 

In Bengal, constitution of . 

. . 477 note 

REVOLUTION— 

Effect of, upon Irish titles .... 

■ *58 
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RHODE ISLAND— 

Size of proprietary farms in ♦ . . . 

Tenancy and size of farms rented in . . . 

Rent how paid in . 

RIGHT OF OCCUPANCY— 

Mr. Shore’s opinion as to . 

Nature of . . . . . 

Statutory provisions in India as to . , 

Provisions for settling rent of raiyats having 

ROADS- 

Land covered by, not chargeable with rent 

ROMAN EMPIRE— 

Landholding under the . 

Appropriation of lands by Celtic Races, who broke up the 
ROMAN STATES- 

Occupation of land in, &c, . , . « 

ROTATION OF CROPS. 

ROUMANIA— 

Landholding in ..... . 

RUSSIA : See Contents, pp. xiv-xv, Mir. 

System of land occupation in . 

Manufacturing industries in .... 

Enfranchisement of the serfs in { See Serfs. 

Communal and Cantonal Self-Government in 
Land in, how distributed since the Emancipation Act 
Efiect of the Emancipation Act upon the Lords in 
Effect upon the State and the community . 




. 366 

‘ 372 

. 374 

, . 529 

♦ . 580 

752—756, 786-787 

. 756 
. 3^0 

. 4-6 

. 7 

125—130 
38, 40, 432 noti 

. 231—233 

165—207 
. 178 

. 196—200 

200*201 
204, 205 
. . 207 


SAER- 

Stock tenancy in Ireland ...... 24X'242 

SAHIBBASTRI— 

Or farmer of rents, in Epirus ....... 227 

SALE : See Transfer. 

Of estates for arrears of revenue in India . . . , 

Effect of. 558-559, 598-599, 670 

Legislative declaration of the effect of a, for arrears of revenue . 662-663 

Tenures and agreements with raiyats voidable by . . 663, 666, 667 

Exception to this rule ...... 663, 666, 667-668 

Effect of Revenue Sale Law on Patildarii and Bhaiyachdra villages in the 
N. W. P. in India 724 

Of holdings or tenures for arrears of rent: See Arrears. 


SALONICA— 

Occupation of land in 


225 
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SALZBURG- 

Peasant proprietors in . 

SANDJAICS OR BEYLIKS— 

Or major Fiefs under the Ottoman Empire 


SAVANNAH— 

Acquisition of territory of ... 

SAXE-COBURG-GOTHA ; See Contents, p. xi. 

System of landholding in ... 

SAXONY : See Contents, p. xi. 

System of landholding in ... 

SCHLESWIG, Duchy of: See Contents, p. xii. 

System of landholding in ... 

SCUTAGE . 

SECRETARY OF STATE FOR INDIA ; 

Sanctioned a permanent settlement for all India in 1862 
These orders reconsidered . . . , 

SELF-GOVERNMENT— 

In Russia . ..... 


SENCHUS MOR— 

Or book of Irish law 


SEPT— 

Nature of the Irish 


SERFS, 5 112. See Peasantry. 

In Russia— 

Origin of Serfage ..... 

Emancipation of Russian Serfs .... 

Domestic and Agricultural Serfs .... 

Position of the Serf as a member of the Commune or Mfr 

Quit-rents payable by, in money or service 

The Tiaglo or Labour unit; allotment of lands held on service 

Power of the lord over his Serfs .... 

Position of the Serf as a member of a Family 

General view of Serfs position before 1861 

Problems to be solved in disenfranchising the Serfs 

None of the Western systems accepted as a satisfactory guide 

P'irst proposals as to Homesteads and lands occupied by 

Leading principles adopted in the Emancipation Act 

Serfs how directly affected by . 

Provisions as to peasants’ homesteads 

Provisions as to allotments of arable land 

The Beggar’s Allotment .... 

The Lord entitled to a certain proportion of the culturable land 
Lord could compel Serf to purchase his allotment 
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75*76 

. 99-100 

. 24 

. 691—693 

. 604-—704 

, 196, 200 

. 239 note 


239, 242, 243 


167-168 
168, 171 

• 173 

174-'178 

• 177 

• 177 

179, 181 note 
179, 180 
. iSi 
. 182 

. 182 

185, 186 
. 1S6 

186, 187 
. rS7 

188—190 
. 189 
. 189 
. 190 
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. 191 
. 192 
192,193 
. 193 
m 

• 195 

200—203 

* 214 


— [Commiml). 

In Russia— 

State aid in order to effect purchase 
Repayment of the State advances 
Position of Serfs, who had redeemed their allotments 
Peasants still attached to soil by indirect provisions 
Quit-rent payable by peasants how regulated 
Service in lieu of rent and vice vers^ 

How generally at’fected by the Emancipation Act 
In Turkey ..•••* 

SERVICE: See Commutation. 

I and or tenure held upon condition of rendering . 12, 14-16, 23, 174 ^ 77 , 

i 95 » 292 

SETTLEMENT : See Bengal, Bahar and Okissa. 

Acts of, in Ireland . * • . . 

Decennial Settlement of Bengal 

Permanent Settlement of Bengal . 

Reservation of right to interfere for protection of xaiyats 
Taxation contemplated by . 

Of North-Western Provinces : See Ceded and Conquered 
North-Western Provinces. 

Principles upon which assessment to be made . 

SHANKALAP— 

Tenures in the North-Western Provinces in India 
SHEEP— 

Tax on, in Turkey * . * ' ’ 

Charge for pasturing, in Australia , . • • 

SHEBP-WALKS— 

In England 

SHORE, Mr •• afterwards Sir John Shore : afterwards Lord Teignmouth— 

His account of the condition of the people of Bengal under native rule 448, 449 nok 
His opinion as to insufficiency of information on which settlements were made . 488 


. 258 
487-488, 498 
498—502, 503 
503, 801 
544 

Provinces and 
. . 687—690 

738-739 

, 2i4tno£e^ 22^ 7toie 

• 392 
35 . 37 


Mistaken iii bis idea that revenue could not be increased 
Result of inquiries into condition of -Bengal embodied in minute by 
Opposed to hasty conclusion of permanent settlement 
In favour of the rights of the zemindars . - 

Urged the necessity for adjusting and defining the rights of the raiyats 
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An Act to amend and consolidate certain enactments relating to the Lam 
of Landlord and Tenant within the territories under the adminisira* 
lion of the Lieutenant Governor of Bengal. 

Whbreas it is expedient to amend and consolidate certain ermet- 
inents relating to the Lnv of Landlord and Tenant within the terri¬ 
tories under the administration of the Lieutenant-Governor of 
Hengul; It is liereby enacted as follows :— 

CHAPTER 1 . 


Preliminary. 


Short title. 


1. (1) This Act may be called “The 

Bengal Tenancy Act, 1885 .” 

(2) It shall come into force on such date (hereinafter called the 

commencement of this Act) as the Local 
Commencement. .. .r .• 

Government, with the previous sanction ot 

tlie Governor-General in Council, may, by notification in the local 

official Gazette, appoint in this behalf. 

(3) It shall extend by its own operation to all the territories for 
the time being under the administration of 
the Lieatenant-Gov''ernor of Bengal, except 

the Town of Calcutta, the Division of Orissa, and the Scheduled Dis¬ 
tricts specified in tiie third Part of the First Sclied'ile of The Scheduled 
Districts Act, 1874 ; and the Local Government may, with the previous 
.sanction of the Governor-General in Council, by notification in the local 
official Gazette, extend the whole or any portion of this Act to the 
Division of Orissa or any part thereof. 


Local extent. 
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2. (1) Tka enactment.^ specified in Scliediile I hereto annexes! 

are repealed in tlio territories to 'wliicU tins 
Act extends by its own operation. 

(2) When this Act is extended to the Division of Orissa or any 
part thereof, such of tliose enactments as are in force in that Division 
or part, or, where a portion only of this Act is so extended, so mucli 
of them as is inconsistent with that portion, shall be repealed in that 
Division or part. 

(3) Any enactment or document referring to any enactment here* 
by repealed shall he construed to refer to this Act or to the corre¬ 
sponding portion thereof. 

(4) The repeal of any enactment by this Act shall not revive any 
right, privilege, matter or thing not in force or existing at the com¬ 
mencement of this Act. 

[For example, the repeal of Act X of 1859 or of Act VIII (B. C.) of 1869 
does not revive the right of zemindars and other landholders to compel the 
attendance of their tenants for the adjastmeiit of their rents or other purpose, 
wliich right was taken away by section 11 of the former, and by section 12 of 
the latter, Act.] 

3. In this Act, unless there is something 
repugnant in the subject or context:— 

(1) ‘Estate’ means land included under one entry in any of the 
General Registers of revenue-paying lands and revenue-free lands, 
prepared and maintained under the law for the time being in force by 
the Collector of a district, and includes Governnieut khas mahals and 
revenue-free lands not entered in any Register. 

[The existing law is contained in The Land Her/isf,ration Act, YII (B. C.) of 
1876. The last clause of this definition makes it clear that The Tenancy Act is 
to apply to Government Estates. See also the definition of ‘ Landlord ’ below. 
It does not, however, affect the procedure for the realization of the rents of such 
estates, see sectiou 195 (5).] 

(2) ‘Proprietor’ means a person owning, whether in trust or for 
his own benefit, an estate or a part of an estate, 

(3) ‘Tenant’ means a person who holds land under another 
person, and is, or but for a special contract would be, liable to pay 
rent for that land to that person; 

(4) ‘ Landlord ’ means a person immediately under whom a ten¬ 
ant holds, and includes the Government. 

(5) ‘ Rent ’ means whatever is lawfully payable or deliverable ii> 
money or kind by a tenant to his landlord on account of the use or 
occupation of the land held by the tenant : 

la sections 53 to 68, both inclusive, sections 72 to 75, both inclusive^ 
Chapter XII and Schedule III of this Act, ‘rent’ includes also 





money recoverable uiulor any eimctiaent for tlie time being in furce 


, as if it was rent. 

[For example, arrears of cess payable fo holders of estates or tenures—sec 
section 47 of “ Tbe Cess Act,” IX (B. C.) of 1880.] 

(6) ‘ ‘payable’ a?ni ‘ payment,’ nsed with reference to rent, 
include ‘deliver,’ ‘ ileli/erable ’ and ‘delivery.’ 

(7) ‘ Tenure ’ means the interest of a tenure-holder or an under- 
tonure-bolder. 

(8) ‘Permanent tenure’ means a tenure which is heritable aiu? 
which is not held for a limited time. 

(9) ‘ Holding’ meatjs a parcel or parcels of land held by a raiyat 
and forming the subject of a separate tenancy. 

(10) ‘Village’ means an area included in a village map of the 
revenue-survey within the same exterior boundary, or, where no such 
maps have been prepared, such area as atiy officer appointed by the 
Local Government in this behalf may determine after local inquiry 
held on such notice as the Local Government considers sufficient for 
giving information to all persons interested. 

(11) ‘Agricultural year’ means, where the Bengali year prevails, 
the year commencing on the first day of Bysalc, where tlm Fnsli or 
Amli year prevails, the year commencing on the first day of Asin, 
and, where any other year prevails for agricultural purposes, that 
year, 

(12) ‘Permaneut Settlement’ means the Permanent Settlement 
of Bengal, Behnr and Orissa, made in the year 1793. 

(13) ‘Succession* includes both intestate and testamentary suc¬ 
cession. 

(14) ‘Signed* includes ‘marked' when the person making tlie 
mark is unable to write his name; it also includes ‘ stamped ’ with 
the name of the person referred to. 

(15) ‘Prescribed’ means prescribed from time to time by the 
Local Government by notification in the official Gazette. 

(16) ‘Collector* means the Ci)llect(>r of a district or any other 
officer appointed by tlie Local Government to discharge ’ any of the 
functions of a Collector under this Act, 

(17) ‘Revenue-officer’ in any provision of this Act includes any 
officer whom tiie Local Government may appoint by name or by 
virtue of bis office to discharge any of the functions of a Revenue- 
officer under that provision. 

(18) ‘ Registered ’ means registered under any Act for the time 
being in force for the registration of documents. 
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Classes of tenants. 


CHAPTEii 11. 

Clarsbs of Tenants. 

4. There shall be, for the purposes of 
this Acr, the following classes of tenants 
(namely) :— 

(1) tenure-holders, including undertenure-holders, 

(2) vaiyats, and 

(3) undei-raiyats, that is to say. tenants liolcling whether uiirae- 
diiitely or mediately under niiyats ; 

and the following classes of raiyats (namely) : 


raiyats holding at fixed rates, which expression means raiyats 
holding either at a rent fixed in perpetuity or at it rate of 
rent fixed ill perpetuity, 

occupauoy-raiyats, that is to say, raiyats having a light of 
occnpancy in the land lield by them, anti 
non-occupancy-raiyats, that is to say, raiyats not having such 
a right of occupancy. 

Tenure-holder’ moans primarily a person who has acquired 
from a proprietor or from another teniire- 
Meaniiig of ‘tenure- holder a right to hold land for the purpose 


id) 

Q>) 

(c) 

5 . ( 1 ) 


..^ of ‘ tenure- 

liolder ’ and ‘ raiyat.’ 


of collecting rents or bringinj; it under cultl- 


yation by establishing tenants on it, and includes also the successors 
in interest of persons who have acquired such a right. 

(2) ‘ llalyat’ means primarily a person who has acquired a right to 

hold land for the purpose of cultivating it by himself, or by members 
of his family, or by hired servants, or with the aid of partners, and 
includes also the successors in interest of persons who have acquired 
such a right. 

[See 9B, L. R. 113: 9 C. L. R. 449.] 

Explanation.-V^UtQ a tenant of land has the right to bring it 
under cultivation, he shall be deemed to have acquired a right to hold 
it for the purpose of cultivation notwithstanding that he uses it for 
the purpose of gathering the produce of it or of grazing cattle on it 

(3) A person shall not be deemed to be a raiyat unless he holds 
land either immediately under a proprietor or immediately under a 
tenure-holder. 

(4) .In determining whether a tenant is a tenure-holder or a raiyat, 
the Court shall have regard to-— 

(<<) local custom ; and 

(h) the purpose fur which tlie right of tenancy was onguiAlIy 
acquired. 


mtsruy 
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(/>) Wljcre tlie area lield by a tenni’t exceeds one hundred standard 
bi^lias, the tenant shall be presumed to be a tenure-holder until the 
contrary is shewn. 

fVVill a lakherajdar., i, e. a person who has hkheraj land not entered in the 
Register of Revenm-free land maintained under The Land Registration Act, VII 
(13. C. )of 187G, fall under the definition of ‘ tenure-holder’.or ‘raiyafc?’ Can 
the grantee of a Reni-Jree grant be said to hold under his grantor? The provi¬ 
sions of this chapter generally reproduce the existing law; but the presimipiioa 
in section 5, sub-section (5), is new.] 


Sl 


Tenure held since Per¬ 
manent Setrlenieut liable 
to enhancement only in 
certain cases. 


ciiAPTKR nr. 

Tenure-holders. 

Enhancement of rent. 

6. Where a tenure has been held from 
the time of the Permanent Setllement, its 
rent shall not be liable to enbanceinent excex:>t 
o»i proof— 

(a) that the landlord under whom it is held Is entitled to t*nhancc 
the rent thereof either by local custom or by the conditions 
under which the tenure is held, or 

(h) that the tenure-holder, by receiving reductions of his rent, 
otlmrwise than on account of a diminution of the area of the 
tenure, has subjected himself to the payment of the increase 
demanded, and that the lands are capable of avoiding it. 

[This is a reproduction of section 61 of Reg. VIII of 1793. See note to this 
section in my Bengal Reguladom: also S. I). A. Rep. 1857, p. 1413; S. D. A. 
Rep. 1859, p. 677 ; 3 W. R. Act X, 26: 8 W. R. 427, 496; 9 W. R. 379: 
19 W, R. 144 : 20 W. R. 459, 496 ; 21 W. R. 439 : 12 B. L. R. 232 : 15 B. L. 
K. 120: 13 Moo. In. Ap. 248 : I. L. R. 2 Calc. 125; I. L. U. 3 Caic. 251, 262: 
I. L. H. 4 Calc. 612 : I. L. K. 5 Calc. 823 : L. R. 2 I. X 196.] 

7. (1) Where the rent of a tenure-holder is liable to enhance¬ 

ment, it may, 8u))j*ect to any contract be- 
tAveet: the parties, be enhanced up to tlie 
limit of the onstoinary rate payable by 
persons holding similar tenures in the vicinity. 

(2) Where no such customary rate exists, it may, subject .as afore¬ 
said, be enhanced up to such limit as the Court thinks fair and 
equitable. 

(3) In determining what is fair and equitable, the Court shall not leave 
to the tenure-holder as profit less than ten per centum of the balance 


Limits of enhancement 
of rent of tenures. 
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wijioh remains after deducting from the gross rents payable to liaii the 
expenses of collecting them, aiul aliall have regard to— 

(«) the circarasfcances under wliich the tenure was created, for 
instance, -wlietlier the land comprised in the tenure, or a great 
portion of it, was first brought under cnlti vation by tlic agency 
or at the expense of the tenuredudder or his predecessors in 
intfM’est, whcilierniiy fineor premium waspaid on the creation 
of the tenure, and whether the tenure was onginally created 
at a specially low rent for the purpose of reclamation ; and 
(5) the iinprovernents, if any, made by the teuiire-holder or his 
predecessors in interest. 

(4) If the (entire-holder lihnself occupies any portion of the laud 
included in tlie area of his tenure, or lias made a grant of n/iy portion 
of tlie land either rent-free or at a beneficial rent, a fair and equitable 
rent shall be culcuhited for that portion and included in the gross rents 
iiforesaid. 

[Tins section is now, and provhlfts a rule for the enhancement of tho rent of 
tenures. In consequence of the repeal of soefion 8 of Rog. V of 181*2 without any 
reprodfiction of its provisions, thus matter was left unprovided for by the former 
law— See 1 W. R. 339: ID W. Ih 144: 3 B. L. R. A. C. 270: I. L. R. 0 Calc. 
571: 11 Moo. I. A. 433.] 

8. The Court may, if it thinks that an immedl.ite increase of rent 

Power to order gcadual prodiioa hardsliip, direct thattlie 

enhancemeut. enhancement shall be gradual ; that is to say, 

that the rent shall increase yearly by degrees, for any number of years 
not exceeding five, until the limit of tho etihancemeut allowed has 
been reached. 

9. When the rent of a tenure -holder has been enhanced by the 

«i Court or by contract, it shall not be again 

Rent once enhanced •; ^ x:u 

may not be altered for enhanced by the Court during the ntteen 

fifteen y 601*3. years next following the date on which it 

bus been .so enhanced. 

fThe provisions of those last two sections are new.] 

Other incidents of tenures. 

10. A holder of a permanent tenure shall nob be ejected by Ids 

Permanent tenure- except on the ground that he l.a* 

holder not liable to eject- broken a condition on breach, of which he 
is, under the terms of a contract between 
Lira and hi.s landlord, liable to be ejected : 

provided that wh'H'e the contract is made after the comraencemeiiti 
of tliis Act, the condition is consUtent with the provisions of this Act. 

[ These provbiona are substautiully iu accordance with existing law.] 
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Every permanent, tenure slmll, subject to the provisions of tbid 
UVansfer and transmis- Act, be capable of being tiunsfoiTed and 
sion of permanent tenure. bequeathed in the same manner mid to tlu 
aanie extent as other immovable property. 

[This section substantiareproduces existing lair— See 1 W. R. 0 , 153: 
9 W, R. 65 : 19 W. R. 141: 24 W. ll, 176: Marsh. 117, 119, 580: o B. L. 11. 226: 
5 B. L. R. 652: 6 B. L. R. G52: 7 B. L. R. 211: 10 Moo. In. Ap. 191; 1) Moo. 
In, Ap. 483: 12 Moo. In. Ap. 263; 14 Moo. lu. Ap. 2-17: L. R. 4 1. A. 223 : 
5 0. h. R. 138.J 

12. (1) A transfer of a permanent tenure by sale, gift or mortgage 

Voluntary transfer of (other than a transfer by sale in execution 

permauent tenure. of ^ decree or by summary sale under any 

law relating to patni or other tenures) can be made otily by a regis¬ 
tered instrument. 

(2) A registering oHicer shall not register any instniraent purporting 
or operating to transfer by sale, gift or mortgage a permanent tenure 
uidess there is paid to hhn, in addition to any fees payable under the 
Act for the time being ill force for the registration of documents, a 
process-fee of tlie prescribed amount and a fee (hereinafter called 
“ the hiudloiafs fee”) of the following amount, namely : — 

(«) when rent is payable in respect of the tenure, a fee of two per 
centum on the annual rent of the tenure : provided that 
no such fee shall be less than one rupee or more than one 
hundred rupees; and 

(h) when rent is not payable in respect of the tenure, a fee of two 
rupees. 

(3) When the registration of any sucli iirstrument is complete, the 
registering olTicer shall send to the Collector the landlord’s fee and a 
notice, of the transfer and registration in the prescribed form, and the 
Collector shall cause the fee to be paid to, and the notice to be served 
on, the landlord in the prescribed manner. 

[These provisions are new. TUeir object is to keep landlords of permanent 
tenures apprised of transfers and to secure to them the fees to wliidi titey are 
entitled upon such transfers. A question may arise as to whether the landlord 
will be held by receiving the fee from the Collector to admit the transfer or 
the transferability of the tenure. ] 

13. (1) When a permanent tenure is sold in execution of a decree 

^ ^ ^ other than a decree for arrears of rent duo 

Transfer of permanent . ^ r n 1 . \ ^ r 

fenure by sale in execu- respect thereof, the Uourt shall, before 

lion of decree other thmi confirming the sale under section 312 of the 
decree for rent. Code of Civil Procedure, require the pur¬ 

chaser to pay into Court the landiord's fee prescribed by the hist fore¬ 
going section and .such further fee for service of notice of the sale on 
the landlord lus may be prescribed. 




tenure hy sale in execu¬ 
tion of decree for rent. 
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(2) When the sale has been confii’nied, the Court shiill send to the 
Collector the landkmrs fee and a notice of the sale in the prescribed 
form, and the Collector shall cause the fee to be paid to, and the 
notice to be served on, the hmclloid in the prescribed manner. 

fTlie.se provisions are also new, and effectuate the same object in respect of 
transfers bj’ sale in execution oi decrees other than decrees for arrears of rent 
of the tenure,] 

14. AAHieii a peruianent tenure is transferred by sale in execution 

„ , ^ of a decree for arrears of rent due in res- 

’ ' pect thereof, tbe Court shall send to the 

Collector a notice of the sale in the prescribed 

form, 

[The same observations apply to this section, which is concerned witli transfer 

sale in execution of a decree for arrears of rent of the tenure itself.] 

15. When a succession to a permanent tenure takes place, the 

Succession to perm,.- person succeeiUi.g sl.all give notice of the 

nent tenure. succession to the Collector in the prescribed 

form, and sball pay to the Collector the prescribed fee for the service 
of the notice on the landlord and the landlord’s fee prescribed by 

section 1-2, and the Collector sliall cause the landlord’s fee to be paid 

to, and the notice to be served on, the landlord in the prescribed 
manner. 

provisions arc also new, and aro dirootod to efFootiiatG the same object 
in cases of succession. Compliance with the requirements of this section is en¬ 
forced by the provisions of the following section which are similar to those of 
seotion 78 of Tne Land Registration Act, YU (B.C.) of 1876* Before this legisla¬ 
tion transfers of, and successions to, estates or tenures were seldom or never regis¬ 
tered, and estates and tenures frequently stood in the names of persons long dead. 
The consequent ditRculty of ascertaining the real owner.^, increased by the henami 
system utider which property is held in the names of fictitious owners, was a 
fruitful source of fraud.] 

16. A person becoming entitled to a permanent tenure by succes- 

^ , sion shall not be entitled to recover by suit, 
pemViiig notice of succes- distraint or Other proceeding any rent pay- 
sion. able to him as the holder of the tenure, 

until the Collector has received the notice and fees referred to in the 
last foregoing section. 

17. Subject to the provisions of sect'on 88, 
the foregoing sections shall apply to the trans¬ 
fer of, or succession to, n share in a perma¬ 
nent tenure. 

[Section 88 enacts that the division of a tenure or holding or distribution of 
its rent shall not be binding on the landlord, unless made with his consent in 
writing.] 


Transfer of, and suc¬ 
cession to, share in per- 
inaiient tenure. 
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Raiyats at fixed rates — Occupancy-Raiyats. 
CHAPTER IV. 



RaITATS irOtDING AT FIXED RATES* 

Incidents of holding at 18. A raijut holding at a rent, or rate of 
fixed rates, rent, fixed in perpetuity— 

(а) shall be subject to the same provisions with respect to the 

transfer of, and succession to, his holding as the holder of a 
permanent tenure, and 

(б) shall not be ejected by his landlord except on the ground that 

he has broken a condition consistent with this Act, and on 
breach of which he is, under the terms of a contract between 
him and ]iis landlord, liublCf to be ejected. 

[These provisions are new, and they substantially place in the position of a 
permanent tenure-holder a raijuit who holds at a rent or rate of rent fixed in 
perpetuity: and this, irrespective of the time for which he has held or of Ids 
having acquired a right of occupancy. But see sub-section (4) of section 50, post.} 


CHAPTER V. 

OcCUPA NCY-RAIYATS. 

General. 

19. Every raiyat who immediately before tbe commencement of 

Condnuance of existing Act has, by tbe operation of any enact- 

occupaiicy-rights. ment, by custom or otherwise, a riglit of 

occupancy iu any land shall, when this Act comes into force, have a 
right of occupancy in that land. 

[This is substantially existing law. Act X of 1859, while giving a riglit of 
occupancy to every raiyat who had cultivated or held land for twelve years, did 
not expressly destroy or interfere with any similar right created by custom, 
contract, grant, prescription or otherwise—See B, L, B. F. B. 326 : 17 W. B. 
30G: W. K. Sp. No. 156.] 

20. (1) Every person who for a period of twelve ye.'irg, whether 

Definitiou of settled '^bolly or partly before or after the com- 

mencement of this Act, has continuously 
held as a raiyat land situate in any village, whether under a lease or 
otherwise, shall be deemed to have become, on the expiration of that 
period, a settled raiyat of that village. 


[After much discussion the village was adopted as the local area instead of 
the i^state^ which was at first proposed.] 

(2) A person shall be deemed for the purposes of this section to 
have continuously held land in a village notwithstanding that the 
particular land held by him has been diilerent at different times. 

[Under Act X of 1859 a right of occupancy could be ncquireil only by holding 
or cultivating the same laud for twelve years. It was alleged that some zemindars 

L 3 
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preventetl the acquisition of Ihb ri^ht by shifting the rniynifi, so ns to prevent 
them from holding any single plot of land for the full period of twelve years. 
The above clause is intended to neutralize this practice.] 

(3) A person shall be deemed, for the purposes of this section, to 
have held as a raiyat any land held as a raiyat by a person wliose 
hei;: he is. 

[The heir may apparently have the benefit of this presumption, although lie 
has not himself entered into possession of tlie land.] 

(4) loind held by two or mare co-sharers as a niiyati holding shall 
be deemed, for the purposes of this section, to have* been held as a 
raiyat by each such co-eliarer. 

(d) A person shall continue to be a settled raiyat of a village as 
long as he holds any land a.s a raiyat in that village and fur one year 
thereafter. 

(6) If a raiyat recovers possession of land under section 87, lie sliall 
be deemed to have continued to be n settled raiyat notwithstanding his 
having been out of possession more than a year. 

[Section 87 is concerned with the abandonment of his holding by a raiyat.] 

(7) If, in any proceeding under this Act, it is proved or admitted 
that a person bolds any land as a raiyat, it shall, as between him and 
the landlord under whom he holds the land, be presumed for the 
purposes of this section, until the contrary is proved or admitted, that 
be has for twelve years continuously held that land or some part of it 
as a raiyat. 

[In order to understand tlie meardng of holding land as a raiyat^ reference must 
be made to the definition of '■'’raiyat ” in section 6. The effect of the presumption 
created by this clause is to put the burden of proof upon the landlord instead of, 
as herctofere, upon the tenant.] 

21. (1) Every person who is a settled raiyat of a village within the 

Settled reiyats to have mcaniiig of the lust foregoing section slmll 
occupancy-rights. have a right of occupancy in all land for the 

time being held by him as a raiyat in that village. 

[This provision is new. So far as regards the area of the village, the right of 
occupancy is appurtenant, not to the land, but to the status of a settled raiijat.~\ 

(2) Every person who, being a settled raiyat of a village within 
the meaning of the lust foregoing section, held land as a raiyat in 
that village at any time between the second day of March, 1883, 
and the commencement of this Act, shall be deemed to have acquired 
a right of occupancy in that land under the law then in force ; but 
nothing in this sub-section shall affect any decree or order passed by 
a Court before the commencement of this Act. 

[Tho 2nd March 1883 was the date on which tho motion was made in the 
l.rt^gialativo Council for leave to introduce The Bengal Tenancy Bill; and tho 
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■object of tho above provision is to protect raiyaU^ who rnny Jhave been incUlced, 
while the Bill was before the Council, to contract tliemselvct out of, or otherwise 
forego, rights which the Act affircns or confers.] 

22. (1) When the immediate landlord of an occupancy-holding is 

Efffct of ncquUition of “ propn-Jtor or permanent tenure-l.oKler, and 
occupancy-right by laud- the entire interests of the landlord and the 
I'aiyat in the holding become united in the 
same person by transfer, succession or otherwise, the occupancy right 
shall ceas^ to exist; but nothing in this sub-section shall prejudi¬ 
cially affect the rights of any third person . 

(2) If the occupancy-right in land is transferred to a person jointly 
interested in the land as proprietor or permanent tenure-holder, it 
shall-cease to exist; but nothing in this sub-section shall prejudicially 
affect the rights of any third person. 

[These provisions are new and supply a rule of merger. The extinction of 
the inferior interest is made a necessary consequence of the union of the superior 
and inferior interests in tlie same person, and this person ia not allowed the option 
of keeping'the inferior interest alive for any purpose of his own.] 

(3) A person holding land as an ijarAdaror farnxer of rent.9 shall 
not, while so holding, acquire a right of occupancy in any land com¬ 
prised in his ijfird or fann. 

[This ia in accordance with existing law—1 W. R. 76: W. R. Jan.-July, 1864; 
ActX. 77 ; 25 W. ll 503, 566: 12 C. L. R. 559: L. R. 6 1. A. 168.] 

JExplanatioti.—k person having a right of occupancy in land does 
not lose it by subsequently becoming jointly interested in the land 
proprietor or permanent tenure-holder, or by subsequently holding 
the land in ijara or farm. 

[This is in accordance with the decided cases so far as an ijaradar or farmer is 
concerned—sec the references in the note to the preceding section. The effect.of 
the explamtion read with sub-section (2) of the section appears to be, that when a 
joint proprietor or tenure-holder subsequently acquires ike occtipancy right., smh 
right will cease to exist; but when a person who first has the occupancy-right 
subsequently becomes a joint proprietor or tenure-holder^ the occupancy right will 
continue to exist.] ‘ 

Incidents of occupancy-right 

23. When a ralyat has a right of occupancy in re.spect of any land, 

Rights of ruiyat in res- use the land in any manner which 

pectof use of laud. does not materially impair tlie value of the 

land or render it unfit for the purposes of the tenancy; but sliall not 
be entitled to cut down trees in contravention of any local custom, 

[This is a substantial reproduction of existing law—See 2 W. R. 157 ; G IV* 
R. Act X. 40: 17 W. R. 416; 23 W. R, 298: N. W. P. H. C. Rep. F. B. 119, 
125: 8 B. L, U. 242, Appen. 70: 11 B. L. R. Appen. 41: 2 C. L. U, 294 : 10 C. 


890 


Tfw Bengal Tenancy A ct, iSSg. ^ 

1, R. 26 : 12 0. t. R. 300: I, L. K. 3 Calc. 781; 1. L, R. 9 Calc. 609. Altliough 
the tmyai may be ejected, if he render the land ttnjit for the purposes of the tenancy^ 
(see clause (a), section 25), it would appear that he cannot be ejected fur mate¬ 
rially impairing its value, and that the landlord’s only remedy is an action for 
damages. The riglit of an occupancy-raiyat to use land as provided by this 
section cannot be taken away or limited by any coi»tract made after the passing 
of The Tenancy Act—see section 17d (3) (5).] 

Obligation of raiyat to 24. An occupancy-raiyat shall pay rent 
pay rent. for his holding at fair and equitable rates. 

25. An occupancy-raiynt shall not be ejected by bis landlord from 
Protection from eviction bis holding, except in execution of a decree 

excepton specified grounds. for ejectnient passed on the ground— 

(а) that he has used the land comprised in his holding in a manner 

which renders it unfit for the jiurposea of the tenancy, or 

(б) that he has broken a condition consistent with the provisions 

of this Act, and on breach of which he is, under the tentis 
of a contract between himself and bis landlord, liable to be 
ejected. 

[The mentioned in clause (jb) may apparently be oral or written. 

This section read with section 65 materially alters the law. An occupancy- 
raiyat is no longer liable to ejectinei\t for non-payment of rent.. The landlord’s 
remedy is to bring the holding to sale in execution of a decree for arrears of 
rent.] 

26. If a raiyat dies intestate in respect of a right of occupancy, it 

Devolution of occiipan- subject to any custom to the contrary, 

cy-rigbt on death. descend in the same manner as other im¬ 

movable property: provided that, in any case in which under the 
law of inheritance to which the raiyat is subject bis other property 
goes to the Crown, his right of occupancy shall be extinguished. 

[This section rather removes a doubt (7 W. R. 528), than enacts new law,J 
JKnhancement of renL 

27. The rent for the time being payable by an occupancy-raiyat 
IVeaumption as to fair sball be presumed to be fair and equitable 

and equiwibie rent. Uiitil the contrary is proved. 

[This section is a reproduction of existing law.] 

28. Where an occupancy-raiyat pays Ins rent in money, his rent 

Restriction on enhance- enhanced except as provided 

meat of money-rents. by this Act. 

[The absolute prohibition in this section is new,] 

Enbanceraeat of rout money-rent of an occupancy- 

by contract, raiyat may be eniianced by contract, subject 

to the following conditions :— 

(a) the contract must be in writing and registered ; 
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(//) the rent must not he enhaucecl po as to exceed by jnore than 
two nnnaa in the rupee the rent previously payable by the 
raiyat; 

(c) the rent fixed by the contract shall not be liable to enhance¬ 
ment during a term of fifteen years from the date of the 
contract; 

[The provisions of this section, which is concernca with money-rents only, arc 
wholly aew. ) 

Provided as follows — 

(i) Nothing in clause (n) shall prevent a landlord from recovering 

rent at the rate at which it has been actually paid for a 
continuous period of not leas than three years immediately 
preceding the period for which the rent is claime<l. 

[Men’s acts are the best test of their intentions. A man wlio has actually paid 
rent for three years under an oral, or written, though unregistered, contract, can 
scarcely be heard to say that he did not understand the nature of the contract 
into which he was induced to enter.] 

(ii) Nothing ill danse (6) sliaii apply to n contract by wbidi a 

raiyat binds himself to pay an enhanced rent in consideration 
of an improvement which has been or is to be effected in 
respect of the holding by, or at the expense of, his landlord, 
and to the benefit of which the raiyjit is not otherwise 
entitled; but an enhanced rent fixed by such a contract 
shall bo payable only when the improvement has been 
effected, and, except when the raiyat is chargeable with 
default in respect of the improvement, only so long as the 
improvement exists and substantially produces its estimated 
effect in respect of the holding. 

(iii) W'hea a raiyat has held his land at a specially low rate of rent 

ill consideration of cuhivating a particular crop for the 
convenience of the landlord, nothing in clause (?i) .shall 
prevent the raiyat from agreeing, in consideration of his 
being released from the obligation of cultivating that crop, 
to pay such rent as be may deem fair and equitable. 

[This provision is mainly intended to prevent hardship to persons engaged in 
the manufacture of indigo and other articles of commercial value. In order to 
acquire the position necessary to carry on their particular industry successfully, 
they acquired land which they have for many years allowed the raiyuts to hold 
at low rents in consideration of their cultivating indigo, or some other crop on a 
portion of the area, and delivering this crop when grown at fixed rates.] 

30. The landlord of a holding held at a 
money-rent by an occupancy-raiyat may, 
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subject to the provisions of this Act, institute n suit to enhance the 


rent on one or more of the followiitg grounds, (namely):— 

(a) that the rate of rent paid by the raiyat is below the prevailing 
rate paid by occupancy-niiyats for land of a similar descrip¬ 
tion and with similar advantages in the same village, and that 
there is no sufficient reason for his holding at so low a rate; 

[This is the first of the three grounds of enhancement contained in the old law, 
but slightly altered. The words by occiiparicy-raiyats” have been substituted 
for “ by tho same class of raiyata ” in the previous Act, but this does not really 
alter the law. The words “ in the same village” have been substituted for “ in the 
places adjacent,” Under the old law places might have been adjacent, though not 
in the same village ; and under the new law the lands compared may be in the same 
village, though not ad jacent. The words “and that there is no suflficieiit reason 
for his holding at so low a rate” are new, and introduce a new element of consider¬ 
ation. A sufficient reason may be, that the tenant belonged to a superior caste, tbe 
members of which have customarily held at a somewhat lower rent—or that the 
tenant or his ancestor originally reclaimed the land and made it culturable by 
hie own labour or at his own expense—I. L. R, 9 Calc, 505 ; S. C. 12 C. h, R. 251. 
In connection with this ground of enhancement must be road section 01, potfhj 

(5) that there has been a rise in the average local prices of staple 
food-crops during tlie currency of the present rent; 

[As to staple food-crops, see section 39, posh] 

(c) that the productive powers of the land held by the raiyat have 

been increased by an improvement effected by, or at the 
expense of, the landlord during the currency of the present 
rent; 

(d) that the productive powers of the land held by the raiyat have 

been increased by fluvial action. 

Fluvial action” includes a change in the course of 
a river rendering irrigation from the river practicable when it was not 
previously practicable. 

[Tbe second ground of enhancement in the old law was “ that the value of 
the produce or the productive powers of the land have been increased otherwise 
than by the agency or at the expense of the raiyat.” See I, L, R. 6 Calc. 56, 
This ground has been partly reproduced in the above clauses (5), (c) and (d). 

Clause (5) reprovluces in more exact language the principle of increase in the 
value of the produce, which is more properly termed a rise in prices. Then the 
general term “ produce ” has been cut down to ” staple food crops,” which, according 
to the principle of The Tithe Commutation supply a reasonable standard tost. 
U was thought undesirable to interfere with special crops Avbich require special 
industry and expenditure. Account is taken of the increased cost of production, 
which commonly accompanies rise of price of agricultural produce, by deducting 
one- third of the increase of price—see clause (6), section 32, loost. 

Clause (c) is a case oi increase of productive power/f effected by the agency or at 
tbe expense of the landlord. In connection with this ground must be read the 
provisions of section 33, post Subject to these provisions the landlord is entitled 
to the benefit of the whole increase. 
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Clause (fl) h a case of increase of product!\^e powers brou<^lifc about without the 
action of either landlord or tenant, and here the not increase is to be (Uvkleil 

between tho two parties— see clause (^i), section 34:, , 

Other cases of increase of jff'oductiee powers, which might iiave been included 
ill the general language of the ground of onhaiiceinent as stated in the old law, 
have been exchuled from the present Act. 

The provisions of the section are applicable to momu-rents only. Rent payable 
in kind contains in itself tUo principle of enUanceinenb on the ground oi rise in price, 
because the porcion of the crop delivered as rent can be sold at the higher price. 

The third ground of eMliaiiceiueut in the old law was, that the qnannry of land 
held by the raiyai: has been proved by measurement to be greater than the quantity 
for which rent has been previously paid by him. The Rent Commission pom et 
out that this is not really a ground of onliaucenient of rent at all, because a man 
may hecompelledtC pay more rent for more laud without increasing Ins rtnl or 
rate of rent per biphd or acre. The Tenancy Act accordingly does not treat this 
08 a ground of enhancement, but deals with it (see s. 6*2) under t le lea o. 

“ alteration of rent on filteration of area.” 

It is to be observeil that the previous service of a notice of enliancemetit is no 
longer a condition precoilciit to the institution »£ a suit for enliaacemont. llie 
suit itself will now be the notice of the claim for enhanced rent, bnt there cannot 
be a decree for rent at an enhanced rate fnr any period previous to the decree; 
aud the decree itself cannot take effect until the following agrtcultural year—see 
section lot, poH. Under the old law there might have been a tlecree for enhanced 
rent of tiie year after service of notice and before institution of suit.] 

31. Where an euhancoment is claimed on 
the ground that the rate ofe rent paid is 
below the preoailing rate — 

(a) in detenmiiing whatis the prevailing rate, the Court shall have 

regard to the rates generally paid during a period of not less 
than three years before the institution of the suit, aiul shall 
not decree an enhancement unless there is a substantial 
diderence between the rate paid by the raiyat and the 
prevailing rate found by the Court; 

[The object of this clause is to prevent the manufacture of sham rates by 
kabuliyats never uiteiuled to be acted upon and by other devices. The Court must 
have regard to the rates generally paid. It is not enough that they appear m 
leases and kabuliyats unless they have been paid. It has been said that the 
object of providing here and elsewhere that “ tlie Court shall have regard cer¬ 
tain matters, was to give certain instructions for the guidance of the Courts, while 
avoiding a hard and fast definition, the want or failure of any of the essentials 
of which might be fatal. “ There is,” said Lord Mansfield, “a known distinction 
between circumstances which are (f the essence oj a thing required to be done 
by an Act of Parliameni, and clauses merely directory:^ Whether this expres¬ 
sion in The Tenancy Act is to be construed an imperative or directory, the Courts 
will have to decide,] 

(b) if in the opinion of the Court the prevailing ri\te of rent cannot 

be satisfjictnrily ascerUiined without a local inquiry, the 


Rules as to enhance¬ 
ment on ground of pre¬ 
vailing rate 
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Court mny direct that a local inquiry be held under 
Chapter XXV of the Code of Civil Procedure by such 
Revenue-officer as the Local Government may authorize in 
that behalfby rules made under 8ectiou392 of the said Code ; 

[This will probably be found an useful provision. It is not uhva^ a easy to 
ascertain a prevailing rate from evidence produced in Court.] 

(c) iu determining under this section the rate of rent payable by a 

raiyat liis caste shall not be taken into consideration, unless 
it is proved that by local custom caste is taken into account 
in determining the rate ; and whenever it is found that by 
local custom any description of raiyats bold land at favour¬ 
able rates of rent, the rate shall be deteraiined iu accord¬ 
ance with that custom ; 

(d) ill ascertaining the prevailing rate of rent the amount of any 

enhancement authorized on account of a landlord’s improve¬ 
ment shall not be taken into consideration. 

fin respect of raiyats whose lauds have been benefited by such improvement, 
the proper course is to proceed under secrtion 83.] 

Hales as to enhancement Where an enhancement is claimed 

on ground of rise in prices. on the ground of a the in prices-- 

(a) the Court shall compare the average prices during the decennial 

period immediately preceding the iustitution of the suit with 
the average prices during such other decennial period ns it 
may appear equitable and practicable to take for comparison ; 

(b) tbe enhanced rent shall bear to the previous rent the same 

proportion as the average prices during the last decennial 
period bear to the average prices during the previous decen¬ 
nial period taken for purposes of comparison : provided that, 
in calculating this propoi'tion, the average prices during the 
later period shall be reduced bygone-third of their excess 
ever the average prices during the earlier period ; 

(<;) if iu the opinion of the Court it is not practicable to take the 
decennial periods prescribed in clause («), the Court may, 
in its discretion, substitute any shorter periods therefor. 

[ rbi'< section reproduces with some alterations and limitations the rule of pro¬ 
portion laid down in the Great Rent Case (^Thakurani Dasi v. Bisheshur Mukherji^ 
B. L. K. Sup. Vol. 1<. B. 202). (1) The application of the rule is now limited to 

money-rents and enhancement on the ground of a rise in prices. (2) The periods 
between wliieli a comparison is to be made are decennial periods instead of periods 
of from three to five years. (3) In the Groat Kent Case no account was taken of 
increase of cost of production; a deduction of one-third of tbe increase of price is 
allowed by the new rule in order to cover this, (4) The new rule applies to all 
money-renis; the old rule was limited to customary rents, i,e. rents fixed according 
to the rate commonly payable by the same class of raiyats for similar laud in the 
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places adjacent, and rcpreHcnting a sl\are of the gross produce calculated in 

money —See Digest, pp. 41, 2iJ9, 241: D. L. H. F, B. 202: 6 W. li. Act X. 84 ; 

7 VV.’k. 04, 144: 9 W. U. 348: 0 B. L. R. Appcti. 122.] 

^ , 33. n) Where nneulianccmentisclaim- 

Kules as to enhancement; '• / 

on ground of landlord’s ed on the groiu»d of a landlord's improve^ 
improrement. ment-^ 

(a) the Court shall viot grant an enhancement unless the itnprove- 
ment has been registered in accordance with this Act ; 

[See sections 80-81, 

(I/) ill determining the amount of enhancement the Court shall 
liave regard to — 

(i) the increase in the productive powers of the land caused 
or likely to be caused by the improvement, 

(ii) the cost of the irnpruveinent, 

(iii) the cost of the cultivation required for utilizing the 

improvement, and 

(iv) the existing rent and the ability of the land to bear a 

higher rent. 

(2) A decree under this section shall, on the application of the 
tenant or his suocessor in interest, be subject to re-consideration in 
the event of the improvement not producing or ceasing to produce 
the estimated eflecfc. 

[These provisions are new.] 

Rules ns to enhancement 34. Where an enhancement is ciaimed 

on ground of increase in q,j ground of an increase in productive 

productive powers duo to ^ » 

fluviul action, powers due to jinvial action-— 

(a) the Court shall not take into account any increase which is 

merely temporary or casual ,• 

(b) the Court may enhance the rent to such an amount as it may 

deem fair and equitable, but not so as to give the landlord 
more than one-half of the value of the net increase in the 
produce of the land. 

[The proyisipna of this section are also new.] 

35. Notwithstanding anything in the foregoing sections, the Court 
Enhancement by suit to sl'aH ""t‘decree any enliaiice- 

be fair and equitable. ment which is under the circumstances of 

the case unfair or inequitable, 

[This general provision is aa equitable rule, intended to correct the possible 
rigour of the strict letter of the law.] 

36. If the Court passing a decree for enhancement considers that 
Power to order progrea- the immediate enforcement of the decree in 

give euhanceinent. its full extent will be attended with hardship 

to the raiyat, it may direct that the enhancement shall be gradual; 
tliut is to say, that the rent shall increase yearly by degrees for any 
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number of yeiirs Jiot exceeding live until the limit of the enliancenient 
decreed has beeJi reached. 

[This sectTOii is intended to obviate any hardship that might be caused by 
suddenly compelling a teiiant to pay a higher rent before he had time to accoin- 
modato his circumstances to the clinnge.] 

57. (1) A suit instituted for the enhancement of the rent of a 


himitniiou of right to 
bring successive enhance¬ 
ment-suits. 


holding on the ground that the rate of rent 


pai<i is below the prevailing rate, or on the 
ground of a rise in [>rlces, shall not be enter¬ 
tained if within the fifteen years next preceding its institutioii the rent 
of the holding lias been enhanced by a contract made after the second 
day of AMarcii, 1883, or if within t)ie said period of fifteen years the 
rent has been commuted umler section 40, or a decree has been passe«I 
under this Act or any enactment repealed by this Act enhancing the 
rent on eitlier of the grounds aforesaid or on any ground correspond¬ 
ing thereto, or dismissing the suit on the merits. 

[These provisions are new, and are intended to prevent the unsettUug conse¬ 
quences of too constant enhancements or attempted enhancements of rent.] 

(2) Kotiung in tliis section shall affect the provisions of section 373 
of the Code of Civil Procedure. 

[Under this section a Court mav allow a suit to be withdrawn with liberty to 
sue again on the same cause of action.] 

Reduction of rent. 

38. (1) An occnpancy-raiyat holding at a money-rent may insti¬ 

tute a suit for the reduction of his rent on 
the following grounds, and, except as here¬ 
inafter provided in the case of a diminution of the area of the holding, 
not otherwise, (namtdy) * — 

(a) on the ground that the soil of the holding bus without the flmlt 
of the niiynt become permanently deteriorated by a deposit 
of sand or other 8])ecific cause, sudden or gradual, or 

(I/) on the ground that there has been a fall, not due to a temporary 
cause, in the average local prices of staple food-crops during 
the currency <»f the present rent. 

(2) In any suit instituted under this section, the Court may direct 
such reduction of the rent us it thinks fair and equitable. 


Keduction of rent. 


[These provisions, it will be observed, apply only to an occupanejf^raiyat, who 
liolds at a money rent. 

The old law allowed a raiyat having a right of occupancy to claim an abate¬ 
ment of the rent previously paid by him, (1) if the area of the land had been 
diminished by diluvion or otherwise; (2) if the value of the produce or the 
productive powers of tlie land had been decreased by any cause beyond the 
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power of tlie raiyat; or (3) if the quantity of land held by him had been proved 
bv measurement to be less than the quantity for which rent had been previously 
paid by him. The first and third of these grounds are not properly grounds 
of reduction of the rout or rate of rent, and they are dealt with in The lenancy 
Act under the head of Alteration of Rent on Alteration of ^7‘ea-~see section 52, 
jmt. 'J'he seco 7 ic? ground is partly reproduced in the above section in language 
applicable to certain specific cases. It would appear tiiat under the new as 
under the old law, an occupancy raiyat is not entitled to reduction of rent on 
the ground that the rent paid by him is higher than the prevailing rate paid 
by raiyats of the same class for land of a similar descriptioti—^ee 21 VV. R. 401; 
B. L, R., F, R. 260. 

Sec clause (y), sub-section (3), section 178, 

Price-lists. 

39. (1) The Collector of every district shall prepare, monthly, or 

at shorter interynls, periodical lists of tlte 

Price-lists of staple i„f,rket.prices of staple food -crops grown in 
food-crops. ‘ , T- t Vi 

such local areas as the Local Govertimeut 

may from time to time direct, and shall submit them to the Board of 

Revenue for approval or revision. 

(•2) 'the Collector may, if so directed by the Local Government, 
prepare for any local area like price-lists relating to such past times 
as the Local Government think.? fit, and shall submit the lists so pre¬ 
pared to the Board of Revenue for approval or revision. 

(3) The Collector shall, one month before submitting a price-list to 
tht Board of Revenue under this section, publish it in the prescribed 
manner within the local area to which it relates, and if any landlord 
or tenant of land within the local urea, within the said period of one 
month, presents to him in writing any objection to tlie list, lie shall 
submit the same to the Board of Revenue with the list. 

(4) The price-lists sludl, when approved or revised by tlie Board of 
Revenue, be published in the ofiicial Gazette; and any manifest error 
in any such list discovered after its publication may be corrected by 
the Collector with the sanction of the Board of Revenue. 

(5) The Local Government sliall cause to be compiled from tim 
periodical lists prepared under this section lists of the average prices 
prevailing throughout each year, and shall cause them to be published 
annually in the official Gazette. 

(6) In any proceedings under this chapter for an enhancement or 
reduction of rent on the ground of a rise or fall in prices, the Court 
slmll refer to the lists publi.shed under tbi.s section, and shall presume 
that the prices shown in tlie lists prepared for any year subsequent to 
the passing of this Act are correct, uidess and until it is proved that 
they are incorrect. 

(7) The Local Government, subject to the control of the Governor 
General in Council, shall make rules for determining wliat are to be 
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deemed staple food-crops in tuij local area and for the guidance of 
officers preparing price-lists under this section. 

[These provisions have been framed upon the principle of The Tzihe Commniation 
Actih-see 6 & 7 Will. IV, cap. 71 : 7 Will. IV & 1 Vict. cap. (’•9 i 2 3 Viet, 

cap, 16 : 5 6 Vict. cap. 54 : 9 •& 10 Vict. cap. 73; 10 & 11 Viet. cap. 104 : aud 

& 24 Vict. cap. 93 ; also The Digest^ page 250.] 

Commufalion, 

40, (1) Where an occupancy-raiyat pays for a holding rent in kin<l, 

or on the estimated value of a portion of 

Commntadon of rent crop, or at rates vary ini); with the crop, 

payable m kind. ^ \ ^ ^ . . 

or partly in one ot those ways and partly in 

another, either the raiyat or his landlord may apply to have the rent 

commuted to a money-rent. 

(2) The application may be made to the Collector or Sub-divisional 
Officer, or to an officer making a settlement of rents under Chapter X, 
or to any other officer specially authorized in this behalf by the Local 
Government. 

(3) On the receipt of the application the officer may determine the 
sum to be paid as money-rent, and may order that the raiyat shall, 
in lieu of paying his rent in kind, or otherwise as aforesaid, pay the 
sum so determined. 

(4) In making the determination the officer shall have regard to— 

(a) the average money-rent payable by occuparicy-raiyuts for land 

of a similar description and with similar advantages in the 
vicinity; 

(b) the average value of the rent actually received by the landlord 

during the preceding ten years or during any shorter period 
for which evidence may be available ; and 

(c) the charges incurred by the landlord in respect of irrigation 

under the sy.stem of rent in kind, and the arrangeuients 
made on commutation for continuing those charges. 

(5) The order shall be in writing, shall state the grounds on which 
it is made, and the time from which it is to take eftect, and shall be 
subject to appeal in like manner as if it were an order made in au 
ordinary revenue proceeding. 

(6) If the application is opposed, the officer shall consider whether 
under all the circumstances of the case it is reasonable to grant it, and 
shall grant or refuse it accordingly. If he refuses it, he shall record 
in writing the reasons for the refusal. 

[These provisions are new, and the necessity for them has arisen chiefly in 
the province of Bahar. It will be observed tliat the Uevenue Authorities, not tlie. 
Civil Courts, are to have jurisdiction in commutation cases. See clause (y), sub¬ 
section (3), section 178.] 
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CHAPTBIl Vr. 


Non-occupancy-uaiyats. 

41. This chapter shall aj>ply to ruijats not having a right of occu- 

pancy> who are in this Act lefened to as 
Application of chapter, . 

non-occupaiicy-rniyats. 

42. When a uon-cccupancy-raiyafc is admitted to Uie occupation 
of land, he shall become liable to pay such 
rent as may be agreed on between himself 
and his landlord at the time of hia admission. 


Initial rent of 
occupancy-raiyat. 


non- 


[In accordance with what has been the law since tlie time of the Penoanent 
Settlement, the landlord will thua have the right to make his own terms with a 
new tenant.] 

43. The rent of a non-occupnncy-raiyafc shall not be enhanced 

Conditions of enhance- by registered agreemeut or by agree- 

ment of rent. ment under section 46 : 

Provided that nothing in this section shall prevent a landlord irom 
recovering rent at the rate at which it has been actually paid for a 
contmuoirs period of not less than three years immediutely preceding 
the period for which the rent is claimed. 

[These provisions are new. The proviso is similar to proviso (i) to section 29— 
sec the note thereto, ante.} 

44, A non-occupancy-raiyat shall, subject to the provisions of this 

,. , Act, be liable to ejectment on one ov more 

occupancy-raiyat maybe of tlie folio wing grounds, and not otberwise 
ejected. (namely)*.— 

(a) on the ground that he has failed to pay an arrear of rent; 

[This is in accordance with the old law.] 

(b) on the ground that he h«s used the land in a manner which 

renders it unfit for the purposes of the tenancy, or that he 
bus broken a condition consistent with this Act and on 
breach of which he is, under the terms of a contract between 
himself and his landlord, liable t(» be ejected; 


[Tljcse provisions are partly new. See section 155, post.] 

(g) where he has been admitted to occupation of the land under ;i 
registered lease, on tlic ground that the term of the lease has 
expired ; 

[This provision is new. It must be read with section 45, Apparently 

when a noii-occupaucy raiyat has been admitted to occupation under an oral 
demise, or a written lease not registered, ho can hold on until ejected under 
clause (rt), or (5), or (d).] 
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CoTHlitions of ejectment 
on ground of expiration 
of lease. 


(r/) on tbe ovonnd tiinthe has refused to agree to pay a fuii* an 
equitable rent determined under section 46, or that the term 
for which he is entitled to hold at such a rent lias expired. 

[This provision is new.] 

45. A suit for ejectment on the gronncl of the expiration of the 
term of a lease shall not be instituted a<?ainst 
a non-occnpancy-raiyat unless notice to quit 
has been served on the raijat not less than 

six months before tlie expiration of the term, and shall not be insti¬ 
tuted after six months from the expiration of the term. 

[Is the application of this section limited to the case in clause (c) section 41, 
i. e, where there is a rer/istered lease? See sub-section (7), section 46.] 

46. (1) A suit for ejectment on the ground of refusal to agree to 

ConaUions of eiectment enliancemeut of rent sl.ull not be i.isti- 

on ground of refusal to tuted against a non-occnpaucy-raiyafe unle. 9 .s 
agree to enhancenient. landlord has tendered to the raiyat uu 

agreement to pay the enhanced rent, and the raiyat has within three 
montba before the institution of the suit refused to execute the 
agreement. 

[As to “refused” see sah-scction (5),] 

(2) A landlord desiring to tender an agreement to a raiyat under 
this section may file it in the ofHce of such Court or officer aa the 
Local Government appoints in this behalf for service on the raiyat. 
The Court or officer shall fortliwith cause it to be served on the raiyat 
in the prescribed manner, and when it has been so served, it shall for 
the purposes of this section be deemed to have been tendered. 

(3) If a raiyat on whom an agreement has been served under sub¬ 
section (2) executes it, and within one montli from the date of service 
files it. in the office from which it issued, it shall take eflect from the 
coinniencement of tlie agricultural year next following. 

(4) When an agreement has been executed and filed by a I'uiyat 
under sub-section (3), the Court or officer in whose office it is so filed 
shall forthwith cause a notice of its being so executed and filed to be 
served on the landlord in the prescribed manner, 

(5) If the raiyat does not execute the agreement and file it under 
sub-section (3), lie shall be deemed for the purposes of this section to 
have refused to execute it. 

(6) If a raiyat refuses to execute an agreement tendered to him 
under this section, arid the landlord thereupon institutes a suit to 
eject him, the Court shall determiue what rent is fair and equitable 
fur the holding. 
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^'^{1) If the rftiyat u<>iees to pay the rent so determineJ, lie shull be 
entitled to remain in occupation of his holding at thnt rent for n terra 
of five years from the date of the agreement, but on the expiration 
of that term shall be liable to ejectment under the conditions men¬ 
tioned in the last foregoing section, unless he has acquired a right of 
occupancy. 

[The- term of five 5 '’ears is to run_/rora lice date oj the ap'eemenf, la this the 
dat#" of his agreeing under stib-section (7) or the date of tender of the agreement 
under sub-section (1) ? In the latter case the raiyat. will acquire a right of occupancy 
if before such tender he Ims held for seven years under a lease or otherwise, In 
the former case it will be to his advantage to refuse the tender and protract the 
litigation, if the period of his holding before the teuder has been less than seven 
years.] 

(8) If tlie raiyat does ru»t agree to pay the rent so determined, the 
Court shall pass a decree for ejectment. 

(9) In determining what rent is fair and equitable, the Court shall 
have regard to the rents generally paiii by raiyats for land of a similar 
description and with like advantages in the same village. 

[“ rents generally paid by raiyats not necessarily “ non-occupancy 
raiyats/’] 

(10) A decree for ejectment passed under this sectit)n shall take 
effect from the end of the agricultural year in which it is passed. 

[The provisions of. this section are new.] 

47. Where a raiyat has been in occupation of land and a lease ivS 

Explanation of “ ad- executed with a view to a continuance of 

milted to occupation.” ijjg occupation, he is not to be deemed to be 

admitted to occtipation by that lease for the purposes of this clmpter, 
notwithstanding that the lease may purport to admit him to occu¬ 
pation. 

[So that, if the lease were registered, the provisions of section 44 (c) would not 
apply.] - 

CHAPTER VII. 

UxNDER-KaIYATS. 

48. The landlord of an uiuler-raiyut holding at a money-rent shall 

Limit, of rent recover- not be entitled to recover rent exceeding 

able from under-raiyats. tLe vent which he himself pays by more tlian 
the following percentage of the same, (namely) 

(a) when the rent payable by the under-raiyat is payable under a 
registered lease or agreement— fifty per cent. ; and 
(&) in any other case —twenty-five per cent. 

[It is not easy to predict what will be the effect of these provisions upon 
existing under-tenancies. In some parts of the country, the landlords of undcr- 
rai vats may find their advantage in escaping the limit by converting themselves 
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into tenure-holders and their uuder-raijats into raiyats, wliere the provittioas 
of the Act allow this course to be taken.] 

Kestricio., on eject- 49. An unaerM’dyafc sl.ull not be liable 
merit of uuder-raiyats. to be ejected by Iiis landlord, except— 

(a) on the expiration of the term of a writ ten lease ; 

(b) when holdinjy otherwise than under a written lease,"at the end 

of the agricultural year next following the year in which a 
notice to quit is served upon him by his landlord. 

[See section 89,y>os<, which provides that no tenant shall be ejected from his 
tenure or holding except in esecucioii of a decree. Au under-raiyat’s interest is 
not a “ tenure ” or a “ holding ’'-—see definitions of these terms in section a. is 
it intended by the words “ejected by his landlord” that the landlord may eject 
without resorting to the Courts. The same words are used in sections 10, 18 {b) 
and 25. Notwithstanding the prohibitive form of this section, it would seem 

clear that an under-raiyat may be ejected.for failure to pay an arrear of rent-~ 

see aeciion ee.post; and in this the old law remama unaltered. The effect of 
clause (b) is that the notice to quit must be, at least, a year’s notice. 

The operation of the provisions of this chapter will be unfavourable to 

middlemen.] 

CHAPTER Vlir. 

General Provisions as to Rent. 

Eulen and presumptions as to amount of rent. 

50 ( 1 ) Where a tenure-holder or raiyat and his predecessors in 

liuies «i.a presnmp- interest Imve held «t a vent or rate of rent 
tioiis as to fixity o£ rent. whioli has not been changed from the time 
of the Permanent Settlement, the rent or rate of rent shall not be 
liable to be increased except on the ground of an alteration in the 
area of the tenure or holding. 

(2) If it is proved in any suit or other proceeding under this Act 
that"either a tenure-holder or raiyat and his predecessors in interest 
liiive held at a rent or rate of rent whicli has not been changed during 
the twenty years immediately before the institution of the suit or pro- 
ceeditnr, it shall be presumed, until the contrary is shown, that they 
have held at that rent or rate of rent from the time ol the rermanent 

Settlement: , . n .• 

Provided that if it is required by or under any enactment that in 

any local area tenancies, or any classes of tenancies, at fixed rents or 
rates of rent shall be registered as such on, or before, a date specified 
by nr under the euactment, the foregoing presumption shall not after 
that date apply to any tenancy or, as the case may be, to any tenancy ot 
that class iu that local area unless the tenancy has been so registered. 

LTliis proviso is new, and is with a view to couteiiiplated legislation on this 
subject. See also section 115, j 


Alteration of Area of Tenancy. 
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(3) The operation of this section, so far as it relates to land held 
by a raiyat, shall not be affected by the fact of the land having been 
separated from other land which formed with it a single bolding, or 
amalgamated with other land into one holding. 

(4) Nothing in this section shall apply to a tenure held for a term 
of years or determinable at the will of the landlord. 

[This section Is a reproduction of existing law—1. Board’s Rep. 169 : Marsh. 68: 
403: 2W. R. ActX. 30, 93:3 W.R. ActX. 20, 135, 162: 4 \V, R. Act X. 23, 
43:5 W. R. Act X. 63: 6 W. R. Act X. 58: 7 W. R. 242, 472: 8 W. R. 170 : 
10 W. R. 117, 429: 20 W, R. 419 : B. L. R. F. B. 826 :1 B. L. R. Slu Notes, 8 : 

.3 B. L. R. Appen. 88: 6 B. L. R. Appen. 26, 120: 8 B. L. R. 280: 12 B. 

L. R. 62 ; I. L. R. 4 Calc. 793: I. K R. 5 Calc. 273: 1. L. R. 9 Calc, 252, 

626; I. t. R. 10 Calc. 920: L. R. 2 T. A. 196, 20.3, ThU section will bar 

enhancement in many cases in which section 6 will not operate to prevent it.] 

51. If a question arises as to the amount of a tenant’s rent or the 

Presumption as to «onJitions under which he holds in any agri- 
amount of rent and con¬ 
ditions of holding. 


Sl 


ciih"nral year, he shall be presumed, until 
the contrary is shown, to hold at the same 
rent and under the same conditions as lu the last preceding agricul¬ 
tural year. 

[This is substantially the existing law—Sec Digest, Art. 42 ; W. R, Sp. No. 
148: 3 W. R. Act X. 110: B. L. li. F. B. 202; 8 C, L. R. 810.] 

Alteration of rent on alteration of area, 

Alteration of rent in res - r.N n 

pcot of alteration in area. (1) Every tenant shall- 

(a] be liable to pay additional rent for all land proved by measiire- 
ment to be ia excess of the area for which vent has been 
previously paid by him, unless it is proved that the excess 
is due to the addition to the tenure or holding of land which 
having previously belonged to the tenure or holding was 
lost by diluvion or otherwise without any reduction of the 
rent being made, and 

(5) be entitled to a reduction of rent in respect of any deficiency 
proved by measurement to exist in the area of his tenure or 
holding as compared with the area for which rent has been 
previously paid by him,, unless it is proved that the defici¬ 
ency is due to the loss of land which was added to the area 
of the tenure or holding by alluvion or otherwise, and that 
an addition has not been made to the rent in respect of the 
addition to the area, 

[See note to section 30, ante. The use of the word “ tenant ” in the first line of 
the section makes its provisions applicable to both tenure-holders and raiyats. 
See section 4.] 
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(2) 111 detennining tlic area for wLioh rent lias been previously 
paid, the Court shall, if so required by any party to the suit, have 
regard to — 

(a) the origin and conditions of the tenancy, for instance, wliether 
the rent wis a consolidated rent for the entire tenure or 
holding j 

(&) whether the tenant has been allowed to hold adiUtional land in 
consideration of an addition to his total rent or otherwise 
with the knowledge and consent of the landlord ; 

(c) the length of time during which the tenancy has lasted without 

dispute ns to rent or area ; and 

(d) the length of the measure used or in local use at the time of 

the origin of the tenancy as compared with that used or in 
use at the time of the institution of the suit. 

[It has been pointed out (ante, note to s. 30) that the matter of sub-section (1) {a) 
of this section was a ground of enhancement under the old law. l\hen in¬ 
creased rent was claimed on this ground, it was necessary to serve a notice of 
enhancement during the year next preceduig that for which tbe increased rent 
was claimed, and a suit for such increased rent must then have been brought 
within three months after the expiry of the latter year. The notice ia abohabed 
by The Tenancy Act, and additional rent for excess land is no longer regarded as 
enhancement. But then arises the question—Can the landlord sue for such 
additional flcenfc for a period antecedent to institution of suit, or must he get a 
decree declaring his right to such additional rent, which {like an enhancement 
decree under section 154) will take effect subsequently? It would appear that 
the first of these two courses is open to the landlord. In connection with the 
subject of sub-section (1) («), see 8*0. L. K. ICl, 508, 517:10 C. h. R 559 : 11 C. R 
E. 320': I. Lr. R 4 Calc. 941; I. R R 5 Calc. 823: 1. L. R 8 Calc. <06: 
I. L, K. 9 Calc. 72. So it has been pointed out {ante, note to s. 38), that the 
matter of sub-section (1) (6) above was, under the old law, a ground of abatement 
or reduction of rent; and the claim to such abatement roiglit have been made 
either by a suit brought for the purpose, or in answer to a suit for arrears of 
rent Anparently both courses are still open to the tenant .under The leuancy 
Act itconltL with sub-section (1) (5), see Marsh. 558: 1 W. R 299 : 2 W. 
R, Act X. 80, 65 : W. K. 8p. No. 1S64, p. 42 : 16 W. K^279 i 1 B. L. K. A. C. 
87: 8 C. L. Ih 39*^ • ^ ^ Calc. 479 ; I. L. R. 0 Calc. o71 : I. L. K. 10 

Calc. 544.] 

(3) In determining the amount to be added to the rent, the Court 
shall have regard to the rates payable by tenants of the same class for 
lauds of a similar description and with similar advantages in the vici¬ 
nity, and> in the case of a tenure-holder, to the profits to which he is 
entitled in respect of the rent of his tenure, and shall not in any ease 
fix any rent which under the circumstances of the case i? uiitair or 
inequitable. 

(4) The amount abated from the rent shall bear the same propor* 
tiou to the rent previously payable as the diminution of the total 
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y^^irly value of the tenure or hoWing bears to the previous total 
yearly value tbereof» or, in default of satisfactory proof of the yearly 
value of the land lost, shall bear to the rent previously payable the 
same proportion as the diminution .of area bears to the previous area 
of the tenure or holding, 

[The value of a tenure or holding depends ranch upon the rent paid for it. 
Tl^hether, therefore, the amount of rent? abated is calculated with reference to 
the diminished yearly value or the diminished area, where the tenant has held at 
a low rent, the abatement will he regulated by the rate of this low rent. But 
in the ease of hind added to a tenure or holding for which a low rent was pre¬ 
viously payable, the additional rent will, under sub-section (3), he calculated, not at 
the old low rate, but at the rate payable by tenants of the same class for lands of a 
similar description and with similar adsantayes in the viciuiiy^ and this may be 
higher than the old low rate, Tliere are parts of Bengal where land is from 
time to time diluviated and reformed. In the ca.se of a tenure wholly diluviated 
in the course of 3 'eaT 3 and agaia reformed, it might happen, as a consequence 
of the different principles in sub-sections (8) and (4), that the rent would ultimately 
be increased, when the oiigiual area had been restored by reformation on the 
old site. 

See clause (/), sub-section (3), section 178, post.] 

Payment of rent 

53. Subject to agreeaient or established usage, a money-rent 
payable by a tenant shall bo paid in four 

Instalraeu'js of rent. instalments falling due on the last day 

of each quarter of the agricultural year. 

[This is a new provisioa. It will be remembered that in sections 53 to 68, both 

inclusive, “rent” includes money recoverable under any euactment for the time 

being in force as if it was rent. See ante^ sectidn 3 (5),] 

54. (1) Every tenant shall pay each in* 

Time and place for gtalment of rent before sunset of the day 
payment of rent. 1 .... r it i 

on which it falls duo. 


[This provision is new, and is borrowed from the Revenue Sale Law. It intro¬ 
duces a rule where no rule existed. According to English law rent is not due 
till midnight of the day specified in the lease for payment, but where it is neces¬ 
sary to demand or lender rent in order to eject or prevent a forfeiture, such 
demand or tender must be made before sunset.] 

(2) The payment shall, except in case.% where a tenant is allowed 
under this Act to deposit his rent, be made at the laiullorcBs viliage- 
ollice, or at such other coiivenieut place as may be appointed in that 
behalf by the landlord : 

provided that the Local Government may from time to time make 
rules, either generally or for any specified local area, authorizing a 
tenant to pay his rent by postal money-ordei% 
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(3) Any instulment or part of an instalment of rent not duly paid 
at or before the time when it falls due shall be deemed nu arrear. 

[As to interest on arrears—see section 67,^>os(.} 

55. (1) When a tenant makes a payment on account of rent, he 

Appropriation of pa.v- declare tbe year or the year and instal- 

jneiita. ment to which he wishes the payment to be 

credited, and the payment shall be credited accordingly. 

(*i) If he does not make any such declaration, tbe pajmaeiit may be 
credited to the account of such year and instalment as the landlord 
thinks fit. 

[Tliis is the ordinary law upon the subject. When neither debtor nor creditor 
makes any appropriation, the law appropriates the payment to the earliest debt. 
And see sections 59-61 of The Indian Contract Act, IX of 1872.]| 

Receipts and Accounts. 

66 . (1) Every tenant who makes a payment on account of rent to 
his landlord shall be entitled to obtain fortb- 

Tcnant making pay- landlord a written receipt for 

ment to his landlord en- i. i i • - j i 

titled to tt receipt. the amount paid by him, signed by the 

landlord, 

[The landlord’s agent duly authorized in writing in that behalf may sign. 
iSeeaoction 187 (3),] 

(2) The landlord shall prepare and retain a counterfoil of the 
receipt. 

(3) The receipt and counterfoil shall specify such of the several 
particulars shown in the form of receipt given in Schedule II to this 
Act as can be specified by the landlord at the time of payment : 

Provided that the Local Government may, from time to time, pre¬ 
scribe or sanction a modified form either generally or for any parti¬ 
cular local area or class of cases. 

(4) If a receipt does not contain substantially tbe particulars 
required by this section, it shall be presumed, until the contrary is 
shown, to be an acquittance in full of all demands for rent up to the 
date on which the receipt was given. 

[Sub-sections (2), (3), (4) are new law.] 

57. (1) Where a landlord admits that all rent payable by a tenant 

to the end of the agricultural year has been 
discharge or statement of paid, the tenant shrill be entitled to receive 
account at close of year. from the landlord, free of charge, within 
three months after the end of the year, a receipt in full discharge of 
all rent fulling due to the end of the year, signed by the landlord. 

(2) Where the landlord does not so admit, the tenant shall be en¬ 
titled, on paying a fee of four annas, to receive within three months 
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the en>1 of the year n atatement of account apecifymg the acvernl 
particulars shown in the form of account given in Schedule H to thw 
Act, or in such other form as may from time to time be prescribed by 
the Local Government either generally or for any particular local area 

Of class of cases. ^ » a i. 

(3) Tlie landlord sUall prepare and retain a copy of the statement 

C'ontuining similar particulars. 

FTI.e provisions of this sectim are new. It will he observed that in tlio forms 
prUiilecl by sections 56 and 57 the tenant's name is one of the particulars to be 
Kivon, It has been a common practice for a landlord to receive rent tendered 
by a person who has purchased by private, or by execution, sale the interest 
of a tenant, but in order to avoid acknowledging the transfer, to give a receipt 

stating that the rent was paid ».ar>t or ffitzrat, i.s. by, or through, tlio person 

who brings the money. With the use of the new forms and tlm provisions of the 
new law as to transfers, this practice, which encourages litigation, should cease.J 

58. (1) If a landlord without reasonable cause refuses or neglects 

to deliver to a tenant a receipt containing 
penalties and fine particulars prescribed by section 56 for 

«mfof accent “and any rent paid by the tenant, the tenant may, 

failing to keep counter- within three months from the date or pay- 

Paf's- inent, institute a suit to recover from him 

such penalty, not exceeding double the amount or value of that rent, 
as the Court thinks fit. 

[The old law provided a similar penalty for withholding a receipt] 

(■•2) If a landlord without reasonable cause refuses or neglects to 
deliver to a tenant demanding the same either the receipt in full 
dhscharoe or, if the tenant is not entitled to such a receipt, the state¬ 
ment of account for any year prescribed in section 57, the tenant may, 
within the next ensuing agricultural year, institute a suit to recover 

from him such penalty as the Court thinks fit, not exceeding double 

the avvregate amount or value of all rent paid by the tenant to the 
himllord during the year fur which the receipt or account should have 

been delivered. n i 

f3] If a landlord without reasonable cause fails to prepare and 

retain a counterfoil or copy of a receipt or statement as required by 
either of the said sections, he shall be punished with fine which may 

extend to fifty rnpeea. 

[Tlie provisions of sub-sections (2) and (3) are new.] 

59. (1) The Local Governnient shall cause to be prepared and 

kept for sale to landlords at all sub-divisional 
preparl formroTreceip" oflices forms of receipts with counterfoils and 

and account. of statements of account suitable for use 

under the foregoing sections. 
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(2) Tho forma mny be sold in books with the leaves consecutively 
numbered or otherwise as the Local Government thinks fit. 

[The provisions of this nection arc new.] 

60. Where rent is due to the proprietor, manager or mortgagee 

1 of an estate, the receipt of the person regis- 

Effect ofreceijit by re- , t i a i o 7 « 

gistered proprietor, man- tered under tho Land Registration Act, 187b, 

ager or mortgagee. j^g proprietor, manager or mortgagee of that 

estate, or of his agent authorized in that behalf, shall be a sufficient 

discharge for the rent; and the person liable for the rent shall not be 

entitled to plead in defence to a claim by the person so registered 

that the rent is due to any third person. 

But nothing in this section shall affect any remedy which any such 
third person may have against the registered proprietor, manager or 
mortgagee. 

[Section 78 of The Land Registration Act, VII (B. C.) of 1876, enacts that no 
pei'soii shall be bound to pay rent to any person claiming it as a propnetor or 
manager of an esUte or revenue-free property in respect of which registraLion 
ia required by the Act, unless the name of such claimant has been reyist&mi ,* and 
that no person liable to pay rent to two or more co-sharers shall be bound to pay 
any one of them more than the amount, which bears the same proportion to the 
whole rent as tho extent of interest»» respect of which such co-sharer is registered, 
bears to the whole estate or property. Section 79 of the same Act provides tljat 
the receipt of any proprietor, manager or mortgagee, whose name and the exttmt 
of whose interest is registered under the Act, shall afford full indemnity to any 
person paying rent to such proprietor, manager or mortgagee. The second 
portion of the first clause of the’above section of The Tenancy Act goes further 
tlian these provisions of The Land Kegistration Act, and precludes one particular 
dclencei See I. L. R. 9 Calc. 517 j 12 C. L. R. Ill*] 

Deposit of rent. 

Application to deposit 61. (1) In any of tlie following cases, 
rent in Court. namely ;— 

(a) when a tenant tenders money on account of rent and the land¬ 
lord refuses to receive it or refuses to grant a receipt for it; 
(b') when a tenant bound to pay money on account of rent has 
reason to believe, owing to a tender having been refused or 
a receipt withheld on a previous occasion, that the person to 
whom his rent is payable will not be willing to receive it 
and to grant him a receipt for it; 

(e) when the rent is payable to co-sharers jointly, and the tenant 
is unable to obtain the joint receipt of the co-sLarers for (ho 
money, and no person has been empowered to receive the 
rent on their behalf; or 

(d) when the tenant entertains ii bond fide doubt as to who is 
entitled to receive the rent, 
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Deposit of Rent, 

the tenant may present to the Court having jurisdiction to entertain 
a suit for the rent of his tenure or holding an application in writing 
for permission to deposit in the Court the full amount of the money 
then due. 

(2) The application shall contain a statement of the groimds on 
'which it is made ; shall state— 

in cnees (a) and (^), the name of the person to whose credit the 
deposit is to be entered, 

in case (c)» the names of the sharers to Avhom the rent is due, or 
of so many of them as the teiiant may be able to specify, and 

in case {d)y the names of the person to whom the rent was last paid 
and of the person or persons now claiming it, 

shall be signed and verified, in the manner prescribed in section 52 
of the Code of Civil Procedure, by the tenant, or, where he is nob 
personally cognizant of the facts of the case, by some person so cogni¬ 
zant; and shall be accompanied by a fee of such amount as the Local 
Government, from time to time, by rule, directs. 

[This section considerably alters the previous law, which allowed a deposit 
of rent in Court only when the tenant had teiulered payment of what he considered 
to be Iho full amount of rent due from him, and the amount so tendered had nob 
been accepted and a receipt in full forthwith granted.] 

02, (1) If it appears to the Court to which an application is made 

Receipt Rranted by Court foregoing section that the 

for rent deposited to be a applicant is entitled under that section to 
valid acfiuiuaiice. deposit the rent, it shall receive the rent and 

give a receipt for it under the seal of tlm Court. 

(2) A receipt given under this section shall operate a^s an acquittance 
fur the amount of the rent payable by the tenant aiul deposited as 
aforesaid, in tbo same manner and to the same extent as if that amount 
of rent bad been received- 

in cases («) ami (5) of the last foregoing section, by the person 
specified in the application as the person to whose credit the 
deposit was to be entered ; 

in case (c) of that section, by the co-sharers to whom the rent is 
due ; and 

in case (d) of that section, by the person entitled to the rent. 

63. (1) The Court receiving the deposit shall forthwith cause to be 

Notification o! receipt affixed in a conspicuous pinco at the Court- 
of deposit. house a notifi 3 ation of the receipt thereof, 

containing a statement of all material particulars. 

[TheBC provipions are new, Uiuler the old law a notice was at once served on 
the landlord.] 
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(2) If the amount of the deposit is not paid awiiy under the next 
following section, within the period of lifteen days next following the 
date on which the notiftcution is so affixed, the Court shall fortliwith—■ 
in cases («) and {b) of section 61, cause a notice of the receipt of 
the deposit to be served, free of charge, 011 the person specified 
ill the application as the person to whose credit the deposit was 
to be entered ; 

in case ( 0 ) of that section, cause a notice of the receipt of the depo¬ 
sit to be posted at the landlord’s village-oifice Or in some conspi¬ 
cuous place in the village in which the holding is situate ; and 
in case (i) of that section, cause a like notice to be served, free of 
charge, on every person who it has reason to believe claims or is 
entitled to the deposit. 

64, (1) The Court may pay the amount of the deposit to any 
payment or refund of person appearing to it to be entitled to the 

deposit. same, or may, if it thinks fit, retain the 

amount pending the decision of a Civil Court as to the person so entitled, 
priie second portion of this section is new, and—regard being had to the ivider 
scope of the new proviaions as to deposit of rent—very necessary. ] 

(2) The payment may, if the Local Govermneut so direct, be made 
by postal money-order. 

(3) If no payment is made under this section before the expiration 
of three years from the date on which a deposit is made, the amount 
deposited may, in the absence of any order of a Civil Court to the con¬ 
trary, be repaid to the depositor lipon his application and on his return¬ 
ing the receipt given by the Court with which the i*ent was deposited. 

(4) No suit or other proceeding shall be instituted against the 
Secretary of State for Irulia in Council, or against any officer of the 
Government, in respect of anything done by a Court receiving a deposit 
under the foregoing sections; but nothing in this section shall prevent any 
person entitled to receive the amount of any such deposit from recover¬ 
ing the same from a person to whom it Las been paid under tins section. 

[The provisions of sub-sections (2), (3), and (4) are new. The Court is merely a 
Stakeholder, and if it pay the rent to the wrong party, such party may be sued 
by the person rightfully entitled.] 

Arrears of rent, 

65. Where a tenant is a permanent tenure-holder, a raiyat holding 

at fixed rates, or an occupancy raiyat, he 

Liability to sale for be liable to ejectment for arrears 

arrears in case of perma- •' 

nent tenure, bolding at of rent, but his tenure or holding shall be 

holdiiJg^^^’ occupancy- liable to sale iu execution of a decree for the 
rent thereof, and the rent shall be a first 
charge thereon. 


Arrears of Rent, 
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[See section 25, ante. This section alters the law so far as (1) raiyats holding at 
fixed rates, and (2) occupancy-raiyats are concerned. Under the old law, they were 
liable to be ejected if arrcafvS of rent were due at the end of the year, and sncli 
arrears with costs and interest were not paid into Court within fifteen days from 
the date of a decree therefor. The interest of (1) is now transferable, see section 18, 
aiite. The interest of (2), though it may be brought to sale by the landlord to 
realize the rent due thereon, is not otherwise transferable by law, though it may be 
so by custom (see section 183, The provision that the rent shall be tt first 

charge on the tenure or holding is new.] 

6G. (1) When an arrear of rent remains due from a tenant not 
being a permanent tenure-holder, a raiynt 
inothor'easL/'''^ aireaia fixad rates, or on occupancy- 

raiyat, at the end of the Bengali year where 
that year prevails, or at the end of the inontii of Je)’! where the 
Faali or Amli year prevails, the landlord may, whether he has obtained 
a decree for the recovery of the arrear or not, and whether he is 
entitled by the terms of any contract to eject the tenant for arrears or 
not, institute a suit to eject the tenant. 

(2) In a suit for ejectment for an arrear of rent a decree passed in 
favour of the plaintilFshall specify the amount of the arrear and of the 
interest (if any) due thereon, and tlie decree shall not be executed 
if that amount and the costs of the suit are paid into Court within 
fifteen days from the date of the decree, or, when the Court is closed 
on the fifteenth day, on the day upon which the Court re-opens, 

(3) The Court may for special reasons extend the period of fifteen 
days mentioned in this section. 

[As regards the class of tenants to which it applies, this section substantially 
reproduces the existing Uw-~See Marsh. 25, 471: 18 TV. R. 412 ; 19 TV, H. 349: 
22 TV. R. 376: 23 \V. R. 60: B. L. R, F. B. 972: 10 B. L. R. Appen. 2; 12 
B. L. R. 439: I. L. R. 4 Calc. 527:1. L. R. 5 Calc, 906: 1, L. R. 7 Calc. 5G6: 
I, L. R. 9 Calc. 83: 12 C. L. R. 389.] 

67. An arrear of rent shall bear simple interest at the rate of 

Interest oa arrears. 

ration of that quarter of the agricultural 
year in which the instalment fulls due to the iu.stitution of the suit. 

[This is a reproduction of existing law with the modification that interest does 
not begin to run until the end of the quarter. As to “ sliall bear,” see 1. L. R. 
5 Calc. 102. See clause (A)* sub-section (3) of section 178, po^^.] 

68. (1) If, in any suit brouglit for the recovery of arrears of rent, 

it appears to the Court that the defendant 

asea“'^oa *‘rearwiiMxM reasonable or probable cause, 

without reasonable cau.se, neglected or refused to pay the amount of 
Jy V him, the Court may award to the 

]>h\intin', in addition to the amount decreed 
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for rent nrxl costs, such dairuiges, not exceeding twenty-five per centum 
oil the amount of rent decreed, as it thinks fit: 

I^rovided that interest shall not be decreed when damages are 
awarded under this section. 

[This is the old law save that it also provided that the rent might have 
tend&)'€d, or (if tendered and refused) deposited in order, to escape liability for 
damages.] 

(2) ff, in any suit brought for the recovery of arrears of rent, it 
appears to the Court that the plaintifi has instituted the suit witliont 
reasonable or probable cause, the Court may award to the defendant, 
by way of damages, such sum, not exceeding twenty-five per centum 
on the whole amount claimed by the plaintifl, as it thinks fit 
[This reproduces the old law.] 

Produce rents. 

Order for appraising or (0 Where rent is taken by appiaise* 

dividing produce. meat or division of the produce,— 

[“appraisement” refers to the Dctnabundi system to be found chiefly in 
Balmr, under which the raiyat agrees to pay his landlord the market value of a 
certain proportion of the produce. The crop is valued at harvest, and the font 
is paid in money according to the valuation, ‘‘division of the produce” is used 
with reference to the Agore JSatai systetn to be found chiefly in the same province 
and imder which the crop is aclualhf divided and the landlord’s share made over 
to him. See Jiepoi't of the Rent Commission, § 146.] 

(a) If either the landlord-or the tenant neglects to attend, either 
personally or by agent, at the proper time for making the 
appraisement or division, or 

(5) If there is a dispute about the quantity, value or division of 
the produce, 

the Collector may, on the application of either party, and on iiis 
depositing such sum on account of expenses as the Collector may 
recpiire, make an order aj)pointing such olficer as he thinks fit to 
appraise or divide the produce. 

(2) The Collector may, without such an application, make the like 
order in any case where in the opinion of the District or Sub-division¬ 
al Magistrate the making of the order would be likely to prevent a 
breach of the peace. 

(3) Where a Collector makes an order under this section, he may, 
by order, prohibit the removal of the produce until the appraisement 
or division has been efl’ected. 

70. (1) When a Collector appoints an officer under the last fore¬ 

going section, the Collector may, in bis dis- 

Procediiro where officer (>r(^*tion, direct the officer to associate with 
atipomted. , 

himself any other persona as assessors, and 
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ay give linn mstructions regarding tbe number, qualifications and 
mode of selection «.vf those assessors (if any), and the procedure to be 
followed in making the appraisement or division ; and the oflicor shall 
conform to the instructions so given. 

(2) The officer shall, before making an appraisement or division, 
give notice to the landlord and tenant of the time nnrl place at which 
the appraisement or division will be made; but if either the landlord 
or the tenant fails to attend either personally or by agent, he may pro¬ 
ceed ex parte, 

(3) When the officer has made the appraisement or division, he 
shall submit a report of his proceedings to the Collflotor. 

(4) The Collector shall consider the report, and, after giving tlie 
parties an opportunity of being heard and making such enquiry (if 
any) as he may think necessary, shall pass such order thereon as he 
thinks just, 

(t5) The Collector may, if he thinks fit, refer any question in dis¬ 
pute between the piuties for the decision of a Civil Court, but subject 
as affiresaid, bis order shall be final and shall, on application to a Civil 
Court by the landlord or the tenant, be enforceable as a decree. 

(6) Where the officer makes an appraisement, the appraisement 
papers shall be filed in the Collector’s office. 

71. (1) Where rent is taken by appraise¬ 

ment of the produce, the tenant shall be 
entitled to the exclusive possession of the 
produce. 

(2) Where rent is taken by division of the produce, the tenant 
shall be entitled to the exclusive possession of the whole produce until 
it is divided, but shall not be entitled to remove any portion of the 
produce from the threshing-floor at such a time or in such a manner 
as to prevent the due division thereof at the proper time. 

(3) In either case the tenant shall be entitleel to cut and harvest the 
produce in due course of husbandry without any interference on the 
part of the landlord. 

(4) If the tenant removes any portion of the produce at such a 
time or in such a manner ns to prevent the due appraiseinent or divi¬ 
sion thereof at the proper time, the produce shall be deemed to have 
been as full as the fullest crop of the same description appraised in 
the neighbourhood on similar land for that harvest. 

[The provisions of sections 69, 70 and 71 are new, ami are iiHentied to meet 
the requirements of Bahar, where especially the want of such prijvisions has 
hesn felt.] 


Eights and liabilities as 
to possession of crop. 
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Tenant not liable to 
transferee of landlord’s 
interest for rent paid to 
former landlord, without 
notice of the transfer. 


Liability for rent on chm^e of landlord or after transfer of 
tenure or holding. 

7*2. (1) A tenant shall not, when his landlord’s interest is transfer¬ 

red, be liable to the transferee for rent which 
beeaine due after the transfer and was paid 
to the landlord whose interest was so trans¬ 
ferred, unless the transferee Las before the 
payment given notice of the transfer to the 
tenant. 

[In sections 72 to75 inclusive “rent” includes also money recoverable under 
any enactment for the time being in force as if it was rent. See definition of 
“ rent” in section 3, ante.^ 

(2) Where there is more tlian one tenant paying rent to the land* 
lord whose interest is transferred, a general notice from the transferee 
to the tenants puhlislied in the prescribed manner shall be a sufiicient 
notice for the purposes of this section. 

[The provisions of the section are new as a positive enactment of the Legisla¬ 
ture; but the principle contained in them has usually been acted upon by the 
Courts, being in accordance with justice, equity and good conscience—their rule 
of decision where the statute law is silent. See 4 AV. It Act X. 38.] 

73. When an occupancy-raiyat transfers his holding without the 

consent of the landlord, the transferor and 
transfer ^^of^^occTpaLy^ transferee shall be jointly and severally liable 
holding. luudlord for arrears of rent accruing 

due after the transfer, unless and until notice of the transfer is given fco 
the landlord in the prescribed manner. 

[This is a new provision, and it is not very obvious what will be the effect of 

it, when notice is given, but the landlord does not consent to the transfer, and 

denies that the holding is transferable by custom. ] 

Illegal cesses, ^c. 

74. All impositions upon tenants under the denomination oj abicdh, 

niahtui, or other like appellations, in addi- 
Abwdb, illegal. actual rent, shall be illegnl, and 

all stipulations and reservations for the payment of such shall be void. 

[This is a reproduction of the old law—Sec. ss. 54, 55 of Ileg. 

8 3 Reg. Vof 1812: cl. 1, s. 9, Reg. VII of 1822: s. 9, Keg. IX 
5 W. R Act X. 86= 9 W. R. 300: 10 W. U. 257: 12 W. «• f W. R 

417 : 22 ^V. E. 12: 23 W. E. 447 : 25 W. K, 262: 3 B. L, E. A. 0. 44: I, L. E. 

11 Calc. 175, F. B.] 

75. iJivery tenant from whom, except under any special enactmenu 
for the time being in force, any sum of 


Penalty for exaction by any portion of the produce of his 

Zlli ...o”. b, m. «c.« or 

payable, ^ent lawfully payable, may, within six 





months from the date of the exaction, institute a suit to recover from 
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the landlord in addition to the amount or value of what is so exacted 
such sum by way of penalty as the Court thinks fit, not exceeding two 
hundred rupees; or when double the amount or value of what is so 
exacted exceeds two hundred rupees, not exceeding double that 
amount or value, 

[The old law declared the tenant entitled to recover damages not exceeding 
double the amount exacted.] - 

CHAPTER IX. 

Miscellaneous Provisions as to Landlords and Tenants. 

Jmprovernenis, 

76. (1) For the purposes of this Act, the term ‘‘improvement,” 

Befinitionof “improve- «sed with reference to a raiyat’s holding, 

shall mean any work which adds to the value 
of the holding, which is suitable to the holding and consistent with 
the purpose for which it was let, and which, if not executed on the 
holding, is eitiier executed directly for its benefit, or is, after execution, 
made directly beneficial to it. 

(2) Until the contrary is shown, the following shall be presumed 
to be improvements within the meaning of this section :— 

(a) the construction of wells, tanks, water-channels and other 
works for the storage, supply or distribution of water for 
the purposes of agriculture, or for the use of men and 
cattle employed in agriculture; 

(/>) the preparation of land for irrigation ; 

(c) the drainage, reclamation from rivers or other waters, or pro¬ 

tection from floods, or from erosion or other damage by 
water, of land used for agricultural purposes, or waste-land 
which is culturable; 

(d) the reclamation, clearance, enclosure or permanent improve- 

• mentof land for agricultural purposes ; 

(e) the renewal or re-construction of any of the foregoing works, 

or alterations therein, or additions thereto ; and 

{/) the erection of a suitable dwelling-house for the raiyat and 
his family, together with all necessary out-ofFices. 

(3) But no work executed by the raiyat of a holding shall be 
deemed to be an improvement for the purposes of this Act if it sub¬ 
stantially diminishes the value of his landlord’s property. 

77. (1) Where a raiyat holds at fixed rates or has an occupancy 



‘ ^ respect of the holding, except on the 

ground that he is willing to make it himself. 
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(2) If both the ruiyut and his landlord wish to mnke the same 
improvement, the raiyat shall have the prior right to make it, unless it; 
allects another holding or other holdings under the same landlord. 


Collector to decide ques¬ 
tion as to right to make 
improvement, &c. 


Right to make improve- 
ments in caaoof noa-occu- 
pancy-holdiiig. 


78. If a question arises between the 
raiyat and his landlord— 

(a) as to the right to make an improvement, or 

(b) as to whether a particular work is an improvement, 

the Collector may, on the application of either party, decide the 
question, and his decision shall be hual, 

79. (1) A non-occupancy-raiyat shall be entitled to construct, 
maint iin and repair a well for the irrigation 
of his holding, with all works incidental 
thereto, and to erect a suitable dwelling- 

house for himself and his family, with uU necessary out-ofTices; but 
shall not, except as aforesaid and as next hereinafter provided, be 
entitled to make any other improvement in respect of his holding with¬ 
out his landlord’s permission. 

(2) A non-occupancy-raiyat who would, but for the want of hla 
landlord’s permission, bo entitled to make an im^irovement in respect 
of his holding, may, if he desires that the improvement be made, 
deliver, or cause to be delivered, to his landlord a request in writing 
culling upon him to make the improvement within a reasonable time; 
and if the landlord is unable or neglects to comply with that request, 
may make the improvement himself. 

80. (1) A landlord may, by application to such Revenue-officer as 

Registration of laud- ‘1*^ Local Government may appoint, register 

Ionia’improvements. any improvement which he has lawfully 

made or which has been lawfully made at his expense or which he has 
assisted a tenant in making. 

q'b 0 application shall be in such form, shall contain such in¬ 
formation, and shall be verified in such manner, by local inquiry oi 
otherwise, as the Local Government from time to time by rule directs. 

(3) The officer receiving the application may reject it if it has not 
been made within twelve months— 

(u) in the case of improvements made before the commencement 
of this Act—from the commencement of this Act; 

(/;) in the case of improvements made after the commencement of 
this Act—from the date of the completion of the work. 

81. (1) If any landlord or tenant of a holding desires that evidence 


Application to record ” . , , i i « 

evidence as to improve- thereof be recorded, be may apply to a 

nicnt. Reventie-ofiTicer, who shall thereupon, at a 

time and place of which notice shall be given to the parties, record the 


relating to any improvement made in respect 


muisT/) 
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evidence, unless lie considers t.Lat there are no reasonable grouiuls for 
making the application, or it is made to appear that the subject-matter 
tiiereof is under inquiry in a Civil Court. 

(2; When any matter has been recorded under this section, the 
record thereof shall bo admissible in evidence in any subsequent pro¬ 
ceedings between the landlord and tenant or any persons claiming 
nrider them. 

^2, (1) Every raiyat who is ejected from his holding shall be entitled 
to compensation for improvements which have 

with this Act by him, or by his j^redecessor 
in interest, and for which compensation has not already been paid, 

[Bee—as to the ejectment of raiyats holding at fixed rates, danse (6), section 18 
—as to the ejectment of occupancy-raiyats, section 25—and as to the ejectment 
of non-occupanej’-raiyats, sections 44, 45, and 4fi. Apparently, these provisions 
ns to compensation for improveineuts do not apply to under-raiyats, as to the eject¬ 
ment of whom, see section 49.] 

(2) Whenever a Court makes a decree or order for the ejectment of 
a raiyat, it shall determine the nmouut of compensation (if any) due 
under this section to the raiyat for improvements, and shall make the 
decree or order of ejectment conditional on the payment of that amount 
to the raiyat, 

(3) No compensation under this section for an improvement shall be 
claimable where the raiyat has made the improvement in pnrauaiice of 
a contract or under a lease binding him, in consideration of some sub¬ 
stantial advantage to be obtained by him, to make the improvement 
without compensation, and he has obtained that advantage, 

(4) Improvements made by a raiyat between the 2nd day of hlarch, 
1883, and the commencement of this Act shall be deemed to Lave been 
made in accordance with tliis Act. 

. [See note to sub-section (2), section 21.] 

(5) The Local Government may, from time to time, by notification 
in the ofiicial Gazette, make rules requiring the Court to associate with 
itself, for the purpose of estimating the compensation to be awarded 
under this section for an improvement, such number of assessors as the 
Local Government thinks fit, and determining the qualifications of 
those assessors and the mode of selecting them. 

Principleon which com- 83. (1) In estimnting the con.pei.Bhtion to 
pensatiou ia to be esti- be awarded under the last foregoing section 
mated. improvement, regard shall be had — 

(a) to the amount by which the value, or the produce, of the holding, 
or the value of that produce, is increased by the improvement; 
(h) to the condition of the improvement, and the probable duration 
of its cflects; 


Sl 
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(c) to tlie Jubour and capital required for tbe making of such an 
improvement; 

{d) to any reduction or reiaission of rent or any other advantage 
given by Uie landlord to the raiyat in consideration of the 
improvement; and 

(<?) in the case of a reclam.'^tion or of the conversion of nn-irrigated 
into irrigated land, to tlie length of time during which the 
raiyat has had the benefit of the improvement at an unen- 
hanced rent. 

(2) When the amount of the compensation has been assessed, the 
Court may, if the landlord and raiyat agree, direct that, instead of 
being paid wholly in money, it shall be made wholly or partly in some 
other way. 

[The provisions of sections 76 to 83 inclusive are wholly new, and they intro 
(luce a new principle Into the relation of landlord and tenant in Kengal. For 
information as to the law of other countries on this subject see Titles, Improve¬ 
ments, and Compensation in the Index to tlie body of this work.] 

Acquisition of land for building and othei’ purposes. 

84. A Civil Court may, on the application of the landlord of a 

Acnuisitionof land for l^oing satisfied that he is 

building and other pur- desirous of acquiring the holding or part 
poses. thereof for some reasonable and sufficient 

purpose having relation to the good of the holding or of tlie estate in 
which it is comprised, ineluding the use of the ground as building 
ground, or for any religious, educational or charitable purpose, 

and on being satisfied on the certificate of the Collector that the 
purpose is reasonable and sufficient, 

authorize the acquisition thereof by the landlord upon such coudi» 
tions as the Court may think fit, and require the tenant to sell his 
interest in the whole or such part of the holding to the landlord upon 
such terms as may be approved by the Court, including full compensa¬ 
tion to the tenant. 

[These provisions also are new. Sec ante p. 332.] 

Sub-letting. 

85. (1) If a raiyat sub-lets otherwise than by a registered instru¬ 

ment, the sub-lease shull not be valid against 

Eestrictious on sub-let- landlord unless made with the landlord’s 

ting. 

consent. 

(2) A sub-lease by a raiyat shall not be admitted to registration if it 
purports to create a term exceeding nine years, 

(3) Where a raiyat has, without the consent of his landlord, granted 
a aub-leuse by ail instrument registered before the commencement of 
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Act, tlie sub-lense sluill not be valid for more than inne years from 
the cointnencemont of this Act. 

[These provisions are new, and it is prenialnre to express any opinion as to the 
probable result of their operation. See also, as to under-raiyats, sections 48 and 
49, a?de.] 

Surrender and abandonment. 

86. (1) A raiyufc not bound by a lease or other agreement for a fixed 
peritxl may, at the end of any agricultural 
year, surrender his holding, 

[Under the old law a raiyat holding otherwise than under a lease for a definite 
term could relinquish the land held or cultivated by him, if he gave notice of 
relinquishment at least three months before the expiry of tlie agricultural year, 
If he failed to give such notice and tlie laud was not let to any otlier person, he 
continued liable for tlie rent. The elTect of the language used w^as such that the 
relinquishment wras not valid or complete unless the notice had been given. 
Under the new law, if 110 notice of surrender has been given, the surrender will 
nevertheless be complete, although the liabilitj^ for loss of rent will remain—see 
next clause. The section applies to a rai^’^at, i.e. any raiyat, an occnpancy-raiyat 
or a non-occupancy-raiyat, but not to an under-raiyat. Then a holding only may 
be surrendered—see definition in section 8. A tenure may not be relinquislied 
or surrendered at the will of the tenure-holder—.see 20 W. U. 383 : I. L. li. 
9 Calc. 671 : 12 C, L. R. 848.] 

(2) But, notwithstanding tlie surrender, the raiyat shall be liable to 
iiuleninify the landlord against any loss of the rent of the holding for 
the agricultural year next following the date of the surrender, unle.s3 
he gives to his landlord, at least three months before he surrenders, 
notice of his intention to surrender. 

(3) When a r.iiyat luis surrendered his holding, the Court shall in 
the following cases for the par[>()se3 of sub-section (2) presume, until 
the contrary is shown, that such notice was so given, namely :— 

{a) it the raiyat takes a new holding in the same village from the 
same landlord during the agricultural year next following 
the surrender; 

(b) if the raiyat ceases, at least three months before the end of the 
agricultural year at the end of which the surrender is made, 
to reside in the village in which the surrendered holding is 
situate. 

[The provisions of this sub-section are new.] 

(4) The raiyat may, if he thinks fit, cause the notice to be served 
through the Civil Court within the jurisdiction of which the holding or 
any portion of it is situate. 

( 0 ) When a raiyat has surrendered his holding, the landlord may 
enter 011 the holding and either let it to another tenant or take it into 
cultivation himself. 
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(6) When a boKling 13 subject to an hiorimbranoe secured by a regis¬ 
tered instrument, tlie surrender of the holding shall not be valid unless 

It is made with the consent of the landlord and the incumbrancer. 

[The provision of this clause is new ] 

(7) Save as provided iu the last foregoing sub-section, nothing in 
this section shall affect any arrangement by which a raiyat and his 
landlord may arrange for a surrender of the whole or a part of the 
holding. 

[See clause ( 0 ), sub-section (3), section 178, posW} 

87. ( 1 ) If a raiyat voluntarily abandons his residence without notice 
*to his landlord and without arranging for 
Abandonment. payment of his rent as it falls due, and ceases 

to cultivate bis boWing either by himself or by some other person, the 
Jaudlord may, at any time after the expiratiou of the agricultural year 
in wliich the raiyat so abaudous aud ceases to cultivate, enter on the 
bolding and let it to another tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, he shall file a notice 
in the prescribed form in the Collector’s office stating that he has 
treated the holding as abandoned and is about to enter on it accord¬ 
ingly; and the Collector shall cause the notice to be published in such 
manner as the Local Government, by rule, directs. 

(3) When a landlord enters under this section, the raiyat shall be 
entitled to institute a suit for recovery of possession of the laud at any 
time not later than the expiration of two years, or, in the case of a 
iion-occupancy-raiyat, six months, from the date of the publication of 
the notice; aiidthereupon the Court may, on being satisfied that the 
raiyat did not voluntarily abandon his holding, order recovery of pos¬ 
session on such terms, if any, with respect to compensation to persons 
injured and payment of arrears of rent as to the Court may seem just. 

(4) Where the whole or part of a holding has been sub-let by a 
legistered instrument, the landlord shall, before entering under this 
section on the holding, o0er the whole holding to the sub-lessee for the 

remainder of the term of the sub-lease at the rent paid by the raiyat 

who has ceased to cultivate the holding, and on condition of the sub¬ 
lessee paying up all arrears due from that raiyat. If the sub-lessee 
refuses or neglects within a reasonable time to accept the offer, the 
landlord may avoid the sub-lease and may enter on the holding and let 
it to another tenant or cultivate it himself as provided in sub-sections 
(1) and Ci). 

rTheaeprovisionshavebeenadopted, after much discussion, as the best means 
cfaealini; with a question which often comes before the Gourts-see 6 W. K. 67: 

7 W. a. 153: 12 W. B. 304: 20 W. U. 129: 24 W. B. 344: I, L. K. 4 Gale, 
894: l/ L. K. 8 Calc, 612 ; 10 C. L. R, 15, 500.J 
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Sub division of tenancy. 

88. A (rivision of « tenure or holding, or distribution of tbe rent 
Division ot tenancy not Payable in respect thereof, shall not be bind- 


biiKiing on landlord with¬ 
out his consent. 


iiig on the lundlord unless it is mutle with bia 
consent in writing. 

[This is A legislative enunciation of the coiumoti law of the country,] 
Ejectment. 

89. No teimnt sluill be ejected from bis 

exwuttn oTdecrec!®'’^ *“ execution of a 

decree. 

[This removes all doubt as to the applicability to non-occupancy-raiyats and 
under-raiyats of that which has been clear law as regards tenure-holders and 
occupancy-raiyats—See note to section 49, ante.'] 

Measurements. 

90. (1) Subject to the provisions of this seotion and any contract, a 
landlord may, by himself, or by any person 
authorized by liim in this behalf, enter on 
and measure all land comprLsed in bis estate 
or tenure, other than land exempt from the payment of revenue. 


Landlord’s right to niea 
sure land. 


[This is a substantial reproduction of the old law, under which a landlord was 
entitled, unless restrained from so doing by express engagement with the occu¬ 
pants of tlie land, to make a general s^trvey and measurement of the lands comprised 
in thOAvUole or any part of any estate, tenure or holding, of the rents of which ho 
was in receipt. The express grant of authority to enter on the land is new—see 
W. R. Jan. July 1861, Act X. 105; 4 W. R. Act X. 16 ; 6 W. R. Act X. 10; 7 
W. R. 96, 416; 8 W. R. 149 ; 9 W. R. 151, 331: 10 W. R. 361 : U W. K. 
293, 445: 20 W. R., 365 : 3 B. L. R. Appen. 27 : 10 B. L. R. 397: I. L. R. 7 
Calc. 684 : 9 C. L. R. 444.] 

(2) A landlord shall not, without the cou-sent of the tenant, or the 
written permission of the Collector, be entitled to measure land more 
than once in ten years, except in the following cases (namely); — 

(a) where the area of the tenure or holding is liable, by reason of 
alluvion or diluvion, to vary from year to year, and the rent 
payable depends on the area ; 

(/;) where the area under cultivation is liable to v.'iry from year to 
year and the rent payable depends on the urea under culti¬ 
vation ; 

(c) where the landlord is a purchaser otherwise than by voluntary 
transfer and not more than two years have elapsed since the 
date of his entry under the purchase. 
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(3) The ten years shall be oompiited from tlie date of the last 
iiieasnrement, whether inude before or after the commencement of this 
Act. 

, [The provisions of (his clause are new, and tlieir object is to prevent tenants 
being harassed and worried by cousLaiit measuremeius made with a view to 
obtain adclitional rent.] 

91. (1) Where u landlord desires to measure any land which he is 

Power for Court to order entitled to measure under the last foregoing 
tenant to arteucl aud point section, the Civil Court may, on the ap[)lica- 
out bounduiies. * tioii of tlie landlord, luulce an order requiring 
the tenant to attend and [>oint out the boundaries of the land. 

(2) If the termnt refuses or neglects to comply with the order, a 
map or other record of the boundaries and measurements of the laud, 
prepared under the direction of the landlord at the time when the 
tenant was directed to attend, shall be presumed to be correct until the 
contrary is shown. 

[This alters the old law, under which if a tenant, after the issue of an order 
enjoining hi« attendance, neglected to attend and point out his land, it was not 
cmipetent to him to contest the correctness of the measurement made, or amj of the 
proceedings held in his absence. A disputable or xebuttubie presumption is sub- 
istiLuted for a conclusive or absolute presumption.] 

92. (1) Every measurement of land made by order of a Civil Court 

Standard of measure- or of a lleveiiue-olUcer, in any suit or f)ro« 

ceeding between a hiiullord and tenant, shall 
be made by the acre, unless tiie Court or Revenue-olficer directs that it 
be made by any other specified standard, 

(2) If the rights of the jxu'ties are regulated by any locjd measure 
other tlnui the acre, the acre shall be converted into tlie local measure 
for the purposes of the suit or proceeding. 

(3) The Local G overnment iilay, after local enquiry, make rules de¬ 
claring fur any local area the standard or standards of measurenient 
locally in use in that area, and every decluration so made^shall be pre¬ 
sumed to be correct until the contrary isshowui. 

[The provisions of this section are new. ] 

jManagers. 

93. When any dispute exists between co-owners of an estate or 

Power to call upon co- t^«»nre as to the management thereof, and 

owners to show cause why in consequence there has ensued, or is likely 
lli«y should not appoint a . 
common manager. ensue, 

(r/) inconvenience to the public, or 
{h) injury to private rights, 

the Distiict Judge may, on the application in case («) of the Collec¬ 
tor, and in case (T) of any one having an interest in the estate or 
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tenure, direct a notice to be served on all the co-owners, calling on 
them to show cause wliy they should not appoint a common manager: 

fThe extension of these provisions to tenures is new. The oUl law, sections 2G 
and *27, Keg. V of 1812 applied only to estates.] 

Provided that a co«owner of an estate or tenure shall notbe^entitled 
to apply under this section unless be is actually in possession of die 
interest he claims, and, if he is a co-owner of an estate, unless his name 
and the extent of hia interest are registered under Tlie Land Registra¬ 
tion Act, 1876* 

[This proviso is new.] 

94. If the co-owners fail to sh()W cause as aforesaid within one 

month after stn vice of a notice under the last 
nppZr a '’manage!" 'if f»iegoiiig section, the District Judge may 

cause is not shown, make an order directing them to apjxiint a 

common manager, and a copy of the order shall be served on any 
co-owner who did not appear before it wna made. 

[I’he procedure provisions as to (1) serving a notice ‘to sliow cause, and 
(2) making an order directing the co-owners to appoint a common manager are 
new. Tinder the old law the District Judge proceeded to appoint ii manager at once.] 

95. If the co-owners do not, within such period, not being less than 

_ , • i. „ one month after the making of an order under 

Power to appoint man- ^ ° . 

ager if order is not the last foregoing section, us the District 

obeyed. Judge may fix in this behalf, or, where the 

order has been served as directed by that section, within ii like period 
after such service, appoint a common manager and report the appoint¬ 
ment for the information of the District Judge, the District Judge may, 
unless it is shown to his satisfaction that there is a prospect of a satis¬ 
factory arrangement being made within a reasonable time,*— 

(u) direct that the estate or tenure be managed by the Court of 
Wards in any case in which the Court of Wards consents to 
undertake the management thereof; or 
(5) ill any case appoint a manager. 

[Clause (a) is new. See, as to the Court of Wards, Act IX (B.C.) of 1879.] 

96. The Local Government may nominate a person for any local area 

to manage all estates and tenures whiiin that 
snf toMt'ln all m*!l local area for which it may be necessary to 

der clause (A) of last sec- appoint a manager under clause (5) of the 

lost foregoing section ; and, when any person 
has been so nominated, no other person shall be appointed manager 
under that clause by the District Judge, unless in the case of any 
estate the Judge thinks fit to ajipoint one of the co-owners themselves 
us manager. 

[This provision is new,] 
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97. In any 0.186 in whioli the Court of Words undertiikes under see* 


The Court of War (la 
Arr, applicable to 

manajjenient by Court of 
VV ards. 


lion 95 the management of an esfato or 
tenure, so inneb of the provisions of the Conrt 
of Wards Act, 1879, na rebates to the manage¬ 
ment of immoveable property shall apply to 
the management. 


[This is also a new provision. The Court of Wards Act is IX fB.C.) of 1S7.0.] 

9S. (1) A manager appointed under section 95 may, if the District 

Judge tliinks fit, be remunerated by a fixed 

Provisions applicable to , , „ m . i 

iiuuiager. salary or percentage or tne money collectecl 

by him as manager, or partly in one way and 
partly in the other, ns the District Judge from time to time directs. 

(2) He shall give such security for the proper discharge of bis duties 
as the District Judge directs. 

(3) Me shall, subject to the control of the District Judge, have, for 
the i)urpo.ses of management, the same powers as the co-owners jointly 
might but for his appointment have exercised, and the co-owiier.s 
shall not exercise any such power. 

(4) He shall deal with and distribute the profits in accordance with 
the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the co-ewners or any 
of them to inspect and take copies of those accounts. 

(6) He shall pass liis accounts at such period and in such form as 
the District Judge may direct. 

(7) He may make any application which the proprietors could make 
under section 103. 

(8) He shall be removable by the order af the District Judge, and 
not othes wise. 

[The provisions oi this section are new and very necesaary.] 

99 . When an estate or tenure has been placed under the manage > 

ment of the Court of Wards, or a manager 
agrr." to 00 - 0 ^^ 018 ?®"* been appointed for the same under sec- 

tion 95, the District Judge may at any time 
direct that the management of it be restored to the co-owners, if he 
is satisfieil that the management will be conducted by them without 
iuconvexuence to the public or injury to private rights, 

100 . The High Court may, from time to time, make rules defining 
the powers and dutie.s of managers under the 
foregoing sections. 

['fhis .’Section is new. J 


Power to make rules. 




ecord-of-Rights — Settlement, 92 3 

CHAPTER X. 

RECORD-Of'-EIQHTS AND SETTLEMENT OF ReNTS. 

[The provisions of this Chapter, sections lOl to 115 inclusive, are ne\T. As to 
the Record-of-iUghts in Upper Tiulia, see ante, p. 735.] 

101. (1) The Locnl Government mnj, in any case with the previous 

^ , sanction of the Governor-General in Council, 

Power to order survey 

and preparation of record- ami may, it it thinks fit, without sucn sane- 
of-rightd. j„ any of t)»e cases next hereinafter 

mentioned, make an order directing that a survey bo made, and a 
record-of-riglits be prepared, in respect oftlie lands in u local area by 
a llevenue-offic?r. 

[With regard to a general Record-of-Rights otherwise than in tlie cases pro¬ 
vided for by sub-section (2), a pledge was given when the Bill was before the 
Legislative Council that the Lieutenant-Governor would apply the provisions of 
the new law only in some cue selected district in Bahnr and abide by the results 
of that experiment. It was stared that the Secretary of State had sanctioned this 
and nothing more, and that nothing more would be done wirfiout rhe further sanc¬ 
tion of the Secretary of State.—See Supplement to the Gazette of India, May 9tl), 
1885, page 765. 

As to the Revenue-ofllcer who will make tlie survey and prepare the Recortl-of- 
Rights, see the definitioti of lievenue-oflicer in section 3.] 

(2) The enses in which an order may be made under this section 
without the previous sanction of the Governor-General in Council are 
the following (namely) : — 

(«) where the landlord or a large proportion of the landlords or of 
tlie tenants applies for such an order and deposits, or gives 
security for, such amount, for the payment of expenses, as 
tlie Local Government directs ; 

(b) where the preparation of such a record is calculated to settle 
or avert a serious disfinte existing or likely to arise between 
the tenants and their landlords genenilly ; 

[This clause in part takes the place of the time-expired “ Agrarian Disputes 
Act,” VI (B.C.) of 1876. And see section M2, p 06 <.] ^ 




(c) where the local area is comprised in an estate or tenure which 

belongs to or is managed by the Government or the Court 
ofAVards; and 

(d) where a settlement of revenue is being made in respect of the 

local area. 

[la the case provided for by clause (d) there must always be a settlement of 
rent. See section 104, aub-sectiou (2). In the cases provided for by clauses (a), 
(5) and (c) there may be an nseevtainmeat of existing facts wiiliout a settlement 
of rent. ] 
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Particulars to 
corded. 


(3J A notification in tlie official Gazette of an order under this 
Bection shall be conclusive evidence that the order has been duly 
made, 

[The effect of the order is to suspend tlie jurigcTction of the Civil Courts in 
certain cases between landlord and tenant. See section 

102 . Where an order is made under the last foregoing section, the 
be re pf'^'ticulars to be recorded shall be specified in 
the order, and may include, either without 
or in addition to other particulars, some or 
all of the following, namely : — 

(a) the name of each tenant; 

(h) the class to which he belongs, that is to guy, whether he is n 
tenure-holder, raiyat holding at fixed rates, occupancy- 
raiyat, non-occiipancy-raiyafc or under-raiyat, and, if he h 
a tenure-holder, whether he is a permanent tenure-holder 
or not, and whether his rent is liable to enhancement dur¬ 
ing the continuance of his tenure ; 
the situation, quantity and boundaries of the land held by 
him ; 

(d) the name of his landlord ; 

(e) the rent payable ; 

(/) the mode in which that rent has been fixed, whether by con¬ 
tract, by order of a Court, or otherwise ; 

(g) if the rent is a gradually increasing rent, the time at which, 
and the steps by which, it increases ; 

(k) the special conditions and incidents, if any, of the tenancy. 

103. On the application of a proprietor or tenure-holder, and on his 
Power for Bevenuo^ depositing or giving security for the required 
officer to record partiou- amount for expenses, a Itevenue-oflicer may, 
subject to and in accordance with rules 
made in this belinlf by the Local Government, 
ascertain and record the particulars specified in the hast foregoing section 
with respect to the estate or tenure or any part thereof. 

[Under section 101 a, (1) survey and (2) record-of-righu arc to be prepared for 
a local area in which there may be many landlords ^ and in order to those more 
extended proceedings an order of Government is necessary.. The proceeding.^ under 
the present section are limited to a single estate or tenure *, they are undertaken 
■upon the application of the proprietor or tenure-holder, and a survey is not a 
necessary part of them. The provisions of this section will be especially useful to 
purchasers at public sales, who, in consequence of the opposition offered by the 
raiyats generally acting in concert with tim old proprietors, experience great diffi¬ 
culty in obtaining that inforinatioi) which a Ueveniie-officer is here empowered, 
to ascertain and record.] 


lars on application of pro¬ 
prietor or tenure-holder. 
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Procedure ns to record¬ 
ing or settling rents. 


104. (1) When, in any proceeding under this chnpter, it does not 
appear that the tenant ij holding land in 
excess of or loss than that for "wliich he is 
paying rent, and neither the landlord nor the 

tenant applies for a settlement of rent, the ofTicer sliall record the rent 
payable by the tenant, iind the land in respect of which the rent is 
payable. 

(2) When it appears that a tenant is holding land in excess of, or 
less than, that for which he is paying rent, or either the landlord or the 
tenant applies for a settlement of rent, or in any case under section 
101 , Btib-sectioii (*2), clau3e(c/), the officer shall settle a fair and 
equitable vent iu respect of the land held by the tcmant. 

(3) In settling rents under this section, the officer shall presume, 
until the contrary is proved, that the existing rent is fair and equitable, 
and shall have regard to the rules laid down in this Act for the guidance 
of the Civil Court in increasing or reducing rents, as the case may be. 

[This presumption is similar to that in section 27, anfe. Under the provisions 
of this section, rent ma)^ have to be reduced in order to make it fair and equit¬ 
able, but it can be reduced on those grounds only wliich the Act provides.] 

105. (1) When the Revenue-officer has completed a record made 

under this chapter, he shall cause a draft 

Publication of record. thereof to be locally published in the pre¬ 
scribed manner and for the prescribed period, and shall receive and 
consider any objection which may be made to any entry therein during 
the period of publication. 

(2) After the expiration of this period the Revenue-officer shall 
finally frame the record, and shall cause it to be locally published in 
the prescribed manner, and the publication shall be conclusive evidence 
that the record has been duly made under this chnpter. 

106. If at any time before the final publication of the record 
under the last foregoing section a dispute 
arises aa to the correctness of any entry (not 
being an entry of a rent settled under this 

cliapter)> or as to the propriety of any omission, which the Revenue- 
officer proposes to make or has made therein or therefrom, the 
Revenue-officer shall hear and decide the dispute. 

[An appeal lies from the Kevenue-oflicer to the Special Judge appointed under 
section 108.] 

107. In all proceedings for the settlement of rents under this cliap- 

ter, and in all proceedings under the last fore- 

Procednre to be adopted going section, the Revenue-officer shall, subject 
by Revemie-ofiicer. made by the Local Government under 

this Act, adopt the procedure laid down in the Code of Civil Procedure 


Procedure in case of 
dispute as to entries in 
record. 
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Sl 


Appeals frotn decisions 
of lieveuue-oUicers, 


for the trial of suits, aiKi bis decision in every such proceeding shall 
hjive the force of a decree. 

108. (1) The Local Government shall appoint one or more 

persons to be a Special Judge or Special 
Judges for the purpose of hearing appeals 
from tlie decisions of Kevenue-officofs under 
this chapter. 

[When action is taken under section 101, the Special Judge may have a large 
amount of work; but if there be only a case or-two under section 103, they 
could be disposed of by the District Judge. Gan he be appointed Special Judge 
under this section, while retaining his office of District and Sessions Judge?] 

(2) An appeal shall lie to the Special Judge from the decision of a 
Uevenue-oiricer under this chapter, and the provisions of the Code of 
Civil Procedure relating to appeals shall, as nearly as may be, apply 
to nil such appeals. 

(3) Subject to fciio provisions of Chapter XLII of the Code of 
Civil Procedure, an appeal shall lie to the High Court from the deci¬ 
sion of a Special Judge in any case under section 106 as if he were a 
Court subordinate to the High Court within the meaning of the first 
ejection of that chapter ; 

Provided that, if in a second appeal the High Court niters the 
decision of the Special Judge in respect of any of the particulars with 
reference to which the rent of any tenure or holding has been settled, 
the Court may settle a new rent for the tenure or holding, but in so doing 
shall be guided by the rents of the other tenures or holdings of the 
same class comprised in the same record as ascertained or settled under 
section 104. 

_ ^ 109. (1) Every record made under this 

XJmhbputed entries in / „ , 

record to be presumptive ciiapter shall (listmgiush between the dis* 

evidence. puted and the undisputed entries therein. 

(2) Every undisputed entry in the record shall be presumed to be 
correct until the contrary is proved. 

[See I. L. Tl. 5 Calc. 744.] 

When any rent is settled under this chapter, the settlement 
shall take efiect from the beginning of the 
agricultural year next after the final publi¬ 
cation of the record. 

Ill, When ail order has been made under 
section 101,— 

(a) a Civil Court shall not, until the final publication of the record, 
entertain a suit or application for the alteration of the rent 
or the determination of the statu-s of any tenant in the area 
to which the order applies ; and 


no. 

Time at which settle¬ 
ment of rent is to take 
effect. 

Stay of proceedings in 
Civir Court during pre¬ 
paration of record. 


misr^y 



special Seiikments. 
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Sl 


(b) the High Court mny, if it tliiuks fit, frnnsfer to the Il(‘venue- 
officer any proceedings peiufing in a Civil Court for the 
alteration of any such rent or for the cletennination of any 
of the matters specified or referred to in section . 

112. (1) The Local Government, -ivith the previous sanction of the 

„ ^ . Governor General in Council, may, on being 

Power to anf bonze « n 


fiprcinl settlement in spe¬ 
cial cases. 


satisfied that the exercise of the powers here¬ 
inafter mentioned is necessary in the interests 
of public order or of the local welfare, invest a Revenue-oflicer acting 
under this chapter with the following powers or either of them, 
namely : — 

(a) power to settle all rents ; 

(/;) power, when settling rents, to reduce rents if in the opinion of 
the officer the maintenance of existing rents would on any 
ground, whether specified in this Act or not, be unfair or 
inequitable. 

(2) The powers given under this section may be made exercisenblo 
w'ithln a specified area either generally or with reference to specified 
cases or classes of cases. 

(3) When the Local Government takes any action under this section, 
the settlement-record prepared by the Revenue-officer shall not take 
effect until it has been finally confirmed by the Governor General in 
Council. 

[The provisions of the time-expired “Agrarian Disputes Act,” VI (B.C.) 
of 187r>, were intended to meet a similar emergency. The Pevenue-officer, in 
that behalf specially empowered, may reduce rents on any ground^ whether speci¬ 
fied in the Act ornoU There is no appeal to the Civil Courts from the orders of 
a Eevenue-ofTicer made in the exercise of the special jurisdiction conferred by 
this section, and on this account it was strongly urged, and with success, that 
there should be a possible resort to the Governor-General in Council before the 
proceedings of the Revenue-officer became absolutely final—See Supplement to the 
Ciizetie of Jndia,May 9th, 1885, pages 766-767.] 

113. When the rent of a tenure or holding is settled under thlei 

Period for which rents “‘‘"pte'-. it b’-oH except on the gron.«a 

as settled are to remain of a landlord's improvement or of a subse- 
nnaltered. quent alteration in the area of the tenure or 

holding, be enhanced, In the case of a tenure or an occupancy hold¬ 
ing for fifteen years, and, in the case of a non-occupancy holding, 
if the rent is settled in any case under section 112 or on the application 
of the landlord under section 104, for five years. The periods of fifteen 
flTid five years shall be counted from tlie date of the final publication of 
the record. 
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114. Where nn order h made uiuler this chapter ir; any case except 
under section 101, sub-section (2), clause (d), 
expeuscvS iuctured by tl»e Goverument 
in carrying out the provisions of this cl)apter 
in any local area, or such part ot‘ those expenses as the Local 
Government may direct sliall be defrayed by the landlords .and tenants 
of land in that local area, in such proportions us the Local Govern¬ 
ment, having regard to all the circumstances of each case, may deter¬ 
mine; anti the proportion of those expenses so to be defrayed by any 
person slisill be recoverable by the Governuient from him as if it were 
an arrenr of reveiuie due by him. 

[ The excepted case is where a settlement of the revenue is being made.] 

llo. When the particulars mentioned in section 102, danse (/>), 

Presumption «s to fix, ty l'«ve been recoinled unde.- this cbnpter in 
of rent not to apply where re.spect of any tenancy, the presumption 

record has been prepared. under section 50 shall not thereai'fcer apply to 

that tenancy. 

[That is, the presumption of fixity of rent from proof of payment of the 
S.amo rent or rate of rent for twenty years.] 


iSaving as to kli4inar 
land. 


COAPThR XI. 

RkCOIID of PllOl'RIETOR.s’ PRIVATB LaNOS. 

116. Nothing in Chapter y .shj»ll confer a right of occupancy in, 
and nothing in Chapter -VI shall apply to, 
a proprietor’s private lands known in I^engal 
as kliarnar, nij or nij-jot, and in Behar as 

zirat, nij, sir or kamat, where any such land is held under a lease for a 
term of years or under a lease from year to year. 

[Chapter V relates to occupancyahfata. Chapter VI relates to non-occnjHmcy- 
raiyats. As to lands, see page 466. The khtlmar lands of Ifengal 

and Bahar may be compared to the demesne lands of a Munor'~See ante, page 45, 
note, and page lOL] 

117. Th^Local Government may, from time to time, make an 

Power for (Jovernmentto order directing a Revetme-ofticer to make a 
order survey and record of surrey and record of all the lands in a speci- 
proprietor b private lands. which are a proprietor’s private 

lands within the meaning of the last foregoing section. 

118. In the case of any land alleged to be a proprietor’s private 

Power for Revenue- ttpp)lication of the proprietor or 

officer t(( reconl private of any tenant of the land, and on his depo- 
pToprietor required amount for expenses, a 

Revenue-ofiicer may, subject to and in 
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accordance 'vvith rules made in tlii.s behalf hy the Local Government, 
ascertain a»id record whether the land is or is not a proprietor's 
private land. 

119. When a Eevenue-oflicer proceeds under either of the two last 
foregoing sections, t):e proTisions of scc- 

rrocedure for recording tions 105 to 109, both inclusive, shall 
private laud. ^ ’ 

apply. 

[Section 105 relates to the publication of tlie record: section 106 empowers 
tlie Itcvenue-oflicer to decide disputes as to the entries in the record; section 107 
makes the Code of Civil Procedure applicable to his proceedings and gives tlie 
force of a decree to his decision : section 108 allows an appeal to a Special 
Jinlge with a further appeal to the High Court: and section 109 makes undis¬ 
puted entries.' presumptive evidence*] 

120. (1) The Revenue-officer shall re¬ 

cord as a proprietor’s private land — 


Kales for determination 
of proprietor’s private 
Jaiid. 




((/) land which is proved to Lave been cultivated as khamar, zirat, 
sir, iiij, nij-jot or kamat by the proprietor himself with liis 
own stock or by his own servants or by hired labour for 
twelve continuous years immediately before the passing of 
this Act, and 

(/>) cultivated land which is recognised by village usage as proprie¬ 
tor’s khamar, zirat, sir, nij, nij-jot or kamat. 

('}) In determining whether luiy other land ought to be recorde<l 
as a projirietor's priv.ite land, the officer siiull have regard to local 
custom, and to the question whether the land was before the second 
day of Aiarch, 1883, specifically let as proprietor's private land, and to 
any other evidence that may be produced; but shall presume that land 
is not a proprietor’s private land until the contrary is shown. 

[Sec note to section 21, anfe.] 

(3) If any question arises in a Civil Court as to whether land is or 
is not a proprietors private land, the Court shall have regard to the 
rule laid down iu this section for the guidance of Revenue-officers. 


CIIAFI'ER Xir. 

Distraint. 

[In this Chapter, rent (see the definition in section 3, att/e) includes money 
recoverable under any enactment for the time being in force as if it w,as rent.] 

12L Where iin arrear of rent is due to the landlord of a raiyat or 
under-raiyat, and has not been due for more 
tlmn a year, and no security has been accept¬ 
ed therefor by the landlord, the landlord 


Cases iu which an ap¬ 
plication for distraint may 
be made. 
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may, in addition to any other remedy to which he is entitled by law,, 
j resent an application to the Civil Court requesting the Court to 
recover the arrear by distraining, ■while in the possession of the culti¬ 
vator, — 

(a) any crops or other products of the earth standing or ungathcred 
on the bolding ; 

(&) any crops or other products of the earth which have been grown 
on the holding and have been reaped or gathered and are 
deposited on the holding, or on a threshing-floor or place fur 
treading out grain, or the like, whether in the fields or 
within a honi estead : 

[The great diffeTence between the old law of Distraint and that contained in 
the present Act is, that under the old law the landlord was allowed to distrain 
upon his own authority, though, having made the distraint, he was bound to 
give notice to the Court, which regulated further proceedings including the sale 
of the distrained property; while under the new law the landlord must, in the 
first instance, apply to the Court, which conducts all the proceedings including 
the act of distraint. To this general rule of procedure, there may, however, be 
an exception in the special class of cases provided for by section 181, poaU The 
abuse by some landlords of the power of distraint was the cause of the change 
iu the law. The facility of proceeding by “application” instead of by “suit” 
diminishes the expense of legal proceedings to landlords, the court-fee on the 
former being less than on the latter.] 

Provided that an application shall not be made under this section— 

(1) by a proprietor or manager as defined under tlie Laud Uegis- 
tration Act, 1876, or a mortgagee of such a proprietor or 
manager, unless his name and the extent of Jiis interest in 
tlie land ia respect of wliich the arrear is due have been 
registered under the provisions of that Act; or 
[This provision is new.] 


(2) for the recovery of any sum in excess of the rent payable for 

the holding in the preceding agricultural year, unless that 
sum is payable under a written contract or iu consequence 
of a proceeding under this Act or an enactment hereby 
repealed; or 

(3) in respect of the produce of any part of the holding which the 

tenant Las sub-let with the written consent of the landlord. 
£This provision is ne'w%] 

»rra of application. , ■ ‘ application under the last 

foregoing section shall specify— 

(a) the holding in respect of which the arrear is claimed, and the 
boundaries thereof, or such other particulars as may suilicc 
for its identification ; 

(/>) the name of the tenant; 
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(e) tlie period i>i respect of which the airear is claimed ; 

(d) the amount of the arrear, with the interest, if any, claimed 

thereon, and, when an amount in excess of the rent payable 
by the terwunt in the last preceding ngviculturul year is 
claimed, the contract, or pioceeding, as the case may be, 
under which that amount is payable ; 

(e) life nature and approximate value of the produce to be 

distrained ; 

(/) the place where it is to be found, or such other particulars ns 
may sudice for its identification; and 

(^) if it is standing or unguthered, the time at which it is likely to 
be cat or gathered. 

(2) Tlie application shall be signed and verified in the manner 
prescribed by the Code of Civil Procedure for the signing and verifica¬ 
tion of plaints. 

123. (1) The applicant shall, at the time of filing an application 

under the foregoing sections, file in Court 

Procedure oil receipt of such documentary evidence (if any) as he 
application. may consider necessary for the purposes of 

the application. 

(2) The Court may, if it tliinks fit, examine the applicant, and shall, 
with as little delay us possible, admit the application or reject it, or 
permit the applicant to furnish additional evidence in support of it. 

(3) Where a Court cannot forthwith admit or reject an application 
under sub-section (2), it may, if it thinks fit, make an order prohibit¬ 
ing the removal of the produce specified in the application pending 
the execution of an order for distraining the same or the rejection of 
the application. 

(4) When an order for distraining any produce is made under this 
section at a considerable time before the produce is likely to be cut oc 
gathered, the Court may suspend the execution of thQ order for such 
time as it thinks fit, and may, if it thinks fit, make a further order 
prohibiting the removal of the produce pending the execution of the 
order for distraint. 

124. If nil application is admitted under the Inst foregoing section, 
the Court shall tlepute an officer to distrain 
the produce specified therein, or such portion 
of that produce as it thinks fit; and the 

officer shall proceed to the place where the produce is, aiid distrain 
the produce by taking charge of it himself or placing some other 
person in charge of it in his behalf, and publishing a notification of 
the distraint iu accordance with rules to that efiecfc to be made by the 
High Court; 


Execution of order 
distralut. 


for 
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Service of demand and 
account. 


Provided that produce which from its nature does not admit of bftin<» 
fit()re<l shall not be distrained under this section at any time less than 
twenty (lays before the time when it would be fife for reaping or 
gatiiering. 

125. (1) The distraining o/liccr shall, at the time of making the 
distraint, serve on the defaulter a written 
demand for tlie arrear due, ancr the coats 
incurred in making the distraint, with an 

account exhibiting the grounds on which the distraint is made. 

(2) Where the distraining officer has reason to believe that a person 
other tdian the defaulter is the owner ot the property distrained, he 
shall serve copies of the demand and account on that person likewise. 

(3) 'rUe demand and account shall, if practicable, be served 
personally ; but if a person on whom they are to be served absc<mds 
or conceals himself, or cannot otherwise be found, the ofl[icer vShall affix 
copies of the demand and account on a conspicuous part of the outside 
of the house in which he usiiJilly resides. 

126. (1) A distraint under this chapter shall not prevent any 

llight to reap, &c., pro- P«rson from reaping, gathering or storing 

duce. any produce, or doing any other act neces¬ 

sary for its due preservation. 

(2) If the person entitled to do so fails to do so at the proper time, 
the distraifiing officer shall cause any standing crops or ungathered 
products distrained to be reaped or gathered when ripe, and stored in 
such granaries or other places as are commonly used for the purpose, 
or in some other convenient place in the neighbourhood, or shall 
do whatever else may be necessary for the due preservation of the 
same. 

(3) In either case the distrained property shall remain in the 
charge of the distraining officer, or of some other person appointed by 
him in this behalf. 

127. (1) Unless the demand, with all costs of the distraint, be 

Sale proclamation to be immediately satisfied, tl.e distraining oIBccr 

issued unless demand is shall issue a proclamation specifying the 
satisfied. particulars of the property distrained and 

the demand for which it is distraint, and notifying that he will, at a 
place aiui on a day specified, not being less than three or more than 
seven days after the time of making the distraint, sell the distrained 
property by public auction : 

Provided that when the crops or products distrained from their 
nature admit of being stored but have not yet been stored, the day of 
the sale shall be so fixed a.s to admit of their being made ready for 
storing before its arrival. 
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(2) The procl.inmtion shall be stuck up on a conspicuous place io 
the village in which the land is situate for which the arrears of rent 
are claimed. 

128. The sale shall he held at the place where the distrained 

property is, or at the nearest place of public 
IMaceof sale. resort if the distraining officer is of opinion 

that if is likely to sell there to better advantage. 

129. (1) Crops or products which from their nature admit of 
When produce may be being stored sball not be sold before they are 

sold staadiug. reaped or gathered and are ready tor storing. 

(2) Crops or products whicli from their nature do not admit ot 
beingstored may be sold before they are reaped or gathered, and the 

purchaser shall be entitled to enter on the land by himself, or,by any 
person appointed by him in this behalf and do all that is uecessaiy 
for the purpose of tending and reaping or gathering them. 

130. The property slndl be sold by public auction in one or more 

lots as the officer holding the sale may think 
Manner of sale. advisable; and if the demand, with the 

ccjsts of distraint and sale, is satisfied by the sale of a poition of tl )0 
property, the distraint shall be immediately withdrawn with respect to 
the remainder. 

131. If, on the property being put up for sale, a fair price (in the 

estimation of the officer holding the sale) is 
Postponement of sale. offered for it, and if the owner of the 

property, or a person authorized to act in bis behalf, applies to have 
the sale postponed till the next day, or (if a market is held at the 
place of sale) the next market-day, the sale shall be postponed until 
that day, and shall be then completed, whatever price may be offered 
for the property. 

132. The price of every lot shall be paid at the time of sale, or ns 
ravment of purchase- soon thereafter as the officer holding the 

money. sale directs, and in default of such payment 

the property shall be put up again and sold. 

133. When the purchase-money has been paid in full, the officer 
Certificate to be given lidding the sale shall give the purchaser a 

to purchaser. certificate describing the property purchased 

by biin and the price paid. 

134. (1) From the proceeds of every sale of distrained property 
Proceeds of sale how to “'“lei- chapter, the officer holding tlie 

be applied, sale shall pay the costs of the distraint and 

sale, calculated on a scale of charges prescribed by rules to be made, 
from time to time, by the Local Government in this behalf. 

(2) The remainder shall be applied to the discharge of the arrear 

0 3 
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for wliiclj the distress was ninde, with ifiterest thereon up to the d«‘^y 
of sale; and the surplus (if any) shall be paid to the person whose 
property has been sold. 

135. Officers holding sales of property under tins Act, and all 
Certain persons may not persons empl(»ye<i by, or subordinate to, such 
purchase. officers, are pi'<diibited from purchasing, 

either directly or indirectly, any property sold by such officers. 

[The penalty for violating this prohibition is contained in section 185 o€ tlie 
Indian Penal Oode.J 

13G. (1) If at any time after a distraint has been made under tins 

Procedure where demand chapter, and before tlje sale of the distrained 
is paid before Ujc sale. proper»y, the defaulter, or the owner of the 

distrained property where he is not the defaulter, deposits in tlie 
Court issuing the order of distraint, or in the hands of the distraining 
officer, the amount specified in the detnand served under section 125, 
with all coats wlucli may have been incurred after tlic service of the 
demand, the Court or officer, as the case may be, sl»all grant a receipt 
for the same and the distraint sliall forthwith be withdrawn. 

(2) Wlien the djstniining offieer receives the deposit, he sliidl forth¬ 
with pay it into the Court. 

(3) A receipt granted under this section to an owner of distrained 
property not being the defaulter sljall allord a full protection to liim 
against any subsequent claim for the arrears of rent on account of 
which the distraint was made. 

[I'his is a new provision.] 

(4) After the expiration of one month from the date of a deposit 
being made under this section, tlie Court shall pay therefrom to the 
applicant for distraint the amount due to him, unless in the meanwhile 
the owner of the property distrained has instituted a suit against the 
applicant contesting the legality of the distraint and clidming compen¬ 
sation in respect of the same. 

(5) A landlord shall not be deemed to have consented to his 
tenant’s sub-letting the holding or any part thereof merely by reason 
of his having received an amount deposited under this section by an 
inferior tenant. 

[This is a new and necessary provision.] 

137. (1) When an inferior tenant, on his property being lawfidly 

Amamt paid by .m>ler- this chapter for the default 

tenant for hi.s lessor may of a superior tenant, makes any payment 
be deducted from rent. under'lie lust foregoing section, he tliall be 

entitled to deduct the amount of that payment from any rent payable 
by him to his immediate landlord, and that luiullord, if he is not the 
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defaulter, sliall ii^ like manner be entitled to deduct tbe innount so 
deducted from any rent payable by him to hia immediate landlord, 
and so on uiitjl the dcfiiulter is reached. 

(2) Nothing in this section sliall affect the idght of an inferior 
tenant making a payment under the last foregoing section to institute 
a suit for tlie recovery from the defaulter of any portion of tbe 
amount paid wbicli he has not deducted under this section. 

[Tbe pi-ovisioiis of this section are new.] 

138. When land is sub-let, and any conllict arises under tlijs 

... cliapter between the rights of a superior and 
of superior ami inferior of an inferior lanolord who distrain the 
landlords. same property, the right of the superior 

landlord shall prevail. 

[ These provisions are also new.] 

139. When any contiict arises between an order for distraint issued 

DUtrnint of propefty “ 

which is under attach- Civil Court for the fittachment or sale of the 

**'®*‘^* property which is tlie subject of the dis¬ 

traint, the order for distraint shall prevail; but, if the property is sold 
under that order, the surplus 2 >rocetiils of the sale shall not be paid 
under section 13d to tlie owner of the property without the sanction 
of the Court by which the order of attachment or sale was issued. 

[These provisions also are new.] 

149. No appeal shall Jie from any order passed by a Civdl Court 

, under this chapter ; but any person whose 

Suit for compenaa- ^ ^ \ . 

tion for wrongful dU- property is distrained on an application made 
under section 121 in any case in wjilch such 
an application is not permitted by that section may institute a suit 
against the applicant for the recovery of comfiensation. 

141. (1) When the Local Government i.s of opinion that in any local 
Power for Local Gov- "reii or in any class of cases it would, by I’easoii 
of the character of tbe cultivation or the habits 
of the cultivators, be impracticable for a land¬ 
lord to realize his rent by an application under this chapter to the 
Civil Court, it may, from time to time, by order, authorize the land¬ 
lord to distrain, by himself or Ids agent, any produce for the distraint 
of which he would be entitled to apply under this chapter to the Civil 
Court: 

Provided that every person distraining any produce under such 
nuthorizatiou shall proceed in the manner pre.scribed by section 124, 
and shall forthwith give notice, in such form as the High Court may, 
by rule, prescribe, to the Civil Court having jurisdiction to entertain 
an application for distraining the produce, and that Court shall, with 


e.fumeni to niitborize dis- 
iraliit in certain cases. 
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no-ivoidable delay, depute an officer to ..tjike charge of the produce 
distrained. 

(2) When an officer of the Court Las taken charge of any distrained 
produce iitider this section, the proceedings .shall thereafter l)e con¬ 
ducted in all respects as if he had diatrnined it under section 124. 

(3) The Local Grovernment may at any time rescind any order 
juade by it under this section^ 

[See notfj to section 121, ante. Tlie provisions of this section are a conoes.don 
to those who urgt'd that the neceasity of applying in the lirst iimtnnce to the 
Court would mnke the distraint procftdurc useless in many cases—for example, 
where the crop is capable of being easily renroved } where the cultivutors have no 
property and can readily ahscoud, while the Courts are distant and the ordinary 
remedy takes some tlr/io,] 

142. The High Court may, from time to time, make rules consistent 

Power for High Court regulating the procedure 

in all cases under this chapter. 


to make rules. 


CHAPTER XIII. 

JuiUOlAti PKOCfcDURB, 

143. (1) The High Court may, from time to time, with the approval 

... .. nf the Governor General in Council, make 

Power to modify Civil ... -.i i . 

procedure Code in its ap- rules consistent with this Act deelaruig tdiat 

piicAtion to landlord and any portions of the Code of Civil Proeediire 

tenant suits, ghall not apply to suits between landlord and 

tenant ns such or to any specified classes of such suits, ox* shall apply 

to them subject to modification.^ specified in the rules. 

(2) Subject to any rules so made, and subject also to the other 
provisions of this Act, the Code of Civil Procedure sbali apply to ali 
such suits. 

[This section is new. As to ih^ other provisions of the Act, see section 148, 

144. (1) The cause of action in all suits between landlord and 

Jurisdiction in proceed- tenant ns such shall, for the purposes of 

ings under Act, the Code of Civil Procedure, be deemed to 

have arl.seti within tlia local limits of the Jurisdiction of the Civil 
Court which would have jurisdiction to entertain a suit for the posses ¬ 
sion of the tenure or holding in connection with which the suit is 
brought, 

(2) When under thid Act a Civil Court is authorized to make an 
order on the application of a landlord or a tenant, the application shall 
be made to the Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with 
which the application is brought, 

[These provisions reproduce existing law.] 
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45. Every iiaib or gumaslita of a landlord empowered in tliis 
Mibs or gumfehtus behalf by a written authority under the 
to be recognized agents. \uxnd of the landlord sliall, for the purposea 
of every such suit or application, be deemed to be the recognised 
agent of the landlord within the meaning of the Code of Cisdl Pro¬ 
cedure, notwithstanding that the landlord may reside within the local 
litnits of the jarisdiction of the Court in which the suit is to be 
instituted or is pending, or in vvliicli the application is made. 

[The suit mast be instituted or defended in the name of the landlord^ wbilo 
the ndib or guniti^hta acts as his agent in conducliug it—'See 11 W* K. 43; 
1. L. It. 9 Cnic. 450: C. L. K. 55.] 

140. The particulars referred to in section 58 of tliO Code of Civil 

Special register of Prosetlure shall, in the case of such suits, 
suits. instead of being entered in the register of 

civil suits prescribed by that section, be entered in a special register 
to be kept by each Civil Court, in such form as the Local Government 
may, from time to time, prescribe in this behalf. 

[A separate or special Uo^ister is desirable for statistical purposes ] 

147. Subject to the provisions of section 373 of tbe Code of Civil 
Procedure, where a landlord has instituted 

Successive rent-suits. ^ against a raiyat for tlie recovery of 

any rent of his holding, the landlord shall not institute another suit 
against him for the recovery of any rent of that holding until after 
three moatlis from tl;e date of the institution of the previous suit. 

[This provision is new and is intended to prevent raiyats being harassed by 
repeated suits for rent. It applies to holdings only (see the definition in section 3), 
not to tenures. In connection with this section see the Illustration to section 43 
of the Code of Civil Procedure, and I. L. K. 6 Calc. 791; S. C. 8 0. L. K, 
297.] 

148. The following, rules shall apply to 

Procedure in rent-suits. recovery of rent: - 

(a) sections 121 to 1*27 (both inclusive), 129, 30o, and 320 to 326 
^both inclusive) of the Code ot Civil Pioceduie shall not 
apply to any such suit; 

(h) the plaint shall contain, in addition to the particulars specified 
in section 50 of the Code of Civil Procedure, a statement 
of the .situation, designation, extent and bouiiduries of the 
land lield by the tenant; or, where the plaintiff is unable to 
give the extent or boundaries, in lieu thereof a description 
sufficient for identification : 

(c) the summon.^ shall be for the final disposal of the suit, unless 
the Court is of opinion that the summons should be fur the 
settlement of issues only ; 
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id) the service of tbe summon*? may, if the FIi<yh Court by rule, 
either generulJy, or specially for any local area, so directs, 
be ellected, either in addition to, or in substitution for, any 
other mode of service, by forwarding the summons by post 
in a letter addressed to the defendant an^l registered under 
Part in of the Indian Post OOice Act, 1860 ; 
when a summons is so forwarded in a letter, and it is proved 
that the letter was duly posted and registered, the Court 
may presume that tlie suinnians has been duly served ; 

(e) a written statement shall not be filed without the leave of the 
Court: 

if) the rules for recording the evidence of witnesses prescribed 
by section 189 of the Code of Civil Procedure shall apply, 
whether an appeal is allowed or not; 

[Soctioa 189 provides that it shall not be necessary to take down the evidence 
of tlie witnesses in writing at length; but the Judge, as tbe examiination of each 
witness proceeds, shall make a memorandnm of the substance of what he deposes 
and such memoraudurii shall be written and signed by the Judge with his own 
hand and shall form part of the record,] 

(g) the Court may, when passing the decree, order on the oral 

application of the. decree-holder tlie execution thereof, 
unless it is a decree for ejectment for arrears : 

(h) notwithstanding anything containeil la section232 of the Code 

of Civil Procedure, an application for the execution of a 
decree for arrears obtained by a landlord shall not be made 
by an assignee of the decree unless the landlord's interest in 
the land has become and is vested in him. 

I'Tliis section makes applicable to suits between landlords and tenants those 
portioiia of the Code which provide a procedure as simple as is consistent with 
that degree of rule and form which is absolutely indispensable as a safeguard 
against fraud, injustice and abuse of the process of the Courts. It is to be 
observsdthat under section 143, the High Court has full power to modify this 
procedure as experience may show to he expedient. It was very strongly urged 
upon the Government that some short and summary procedure should be pro¬ 
vided to enable latidlords to recover their rents, and all that the Legislature 
could safely do in this direction has been done. The Rent Commission said in 
their Report:—“Any attempt to abridge judicial inquiry by arbitrary and 
abnormal presumptions in favour of either party, wliidi by precluding the 
production of evidence may enable Judges to arrive at rapid conclusions is, to 
our minds, retrogressive and unsafe. The history of the judicial administration 
of this conntrj'^ for the last lialf cenfcurj^ h a continuous record of the abandon¬ 
ment of a s^’stem of procedure under which rights were hastily and perfunctorily 
adjudicated upon, the person defeated and dlssatistied being left to a regular 
suit to right himself, if wronged by an irregular proceeding, which too often 
saddled hiin with the burden of proof that should have been laid on the shoulders 
of his adversary, and thus unfairly diminished his chance of ultimate success,”— 

§ 174. The fsoundness of these observations has been generally admitted.] 
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(1): hen a defend fin t ad o\its that money is due from him on 

Payment Court account of rent, but pleftds that it is due not 

to be to the plaintiff but to a third person, the 

1 person. Court shall, except tor special I’easons to be 

recorded writing, refuse to take cognizatice of the plea unless tlie 
defeiulant Court the amount so admitted to be due. 

C-) lere such a payment is made, the Court shall forthwith cause 
notice of t-|j ,0 I^q gorved on the third person, 

(3) Unl>Q;^g third‘person within three month-? from the receipt of 

the notice ^jusiitutes a suit against the plaintiff and therein obtains an 
order payment out of the money, it shall be paid out to 

the plaintiff application, 

(4) N’ofch j,y tijig section shall affect the right of <any person to 
recover from plaintiff money paid to him under sub-.section (3). 

C fhose provi aow and are intended as some check on the tVo common 

practice of setti jjg title of a third person as an answer to a suit for 

rent.] 

t, 

150. When a., ^lefendant admits that money i.s due from him to the 

Payment into 0 ^urt p^^diitifl on account of rent, but pleads that 

of money admitted to the atnount claimed is in excess of the amount 

due to laudlo.t.. Court shall, except for special reasons 

to be recorded in 'vriti^Qg.^ refuse to take cognizance of tlie plea unless 
the detendaivt pays intu^ Court the amount so admitted to be due. 

[Tills provision also is uciv and may be a check upon another kind of defence 
too often false,] 

151. When a defendant ih^blo to pay money into Court under 

Provision as to payment cither, foregoing sections, if 

of portion of money, the Coi,jrt thinks that there are sufficient 

reasons for so ordering, it may takt^ cognizance of the defendant’s plea 
on his paying into Court suoli renso^j^j^iji^ portion of the money as the 
Court directs, 

[This is a concession to a defendant, who is rea.ijy honest in the defence which 
ho makes.] 

152. When a defendant pnys money into Cou under either of 

^ the said sections, the Coui..|-^ shall <^ive the 

Court to grant receipt. a receipt, and the reov^ipj^ 

shall operate as an acq[uittance in the same manner and to same 
extent as if it had been given by the plaintiff or the third pG. j.gQy^ 
the case may be. 

[To an honest defendant, who entertains a Ion A ph doubt as to who is entitled 
to receive rent from him, this provision will be a real boon.] 
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15ii, All appeal shall not lie from any decree or pa'^setT, 

... . whether in the first instance or appeal, 

Appeals m rent- suits. . ... ,, , ,, -il fnv tin* 

111 any suit instituted by a landloi,^* ^ 

recovery of rent where — 

(a) tlie decree or order is passed by a District Judge, 

Judge or Subordinate Judge, and the amount claimed in the 
not exceed one hundred rupees, or 

[The insertion of the Subordinate Judge in this provision is new.] 

(b) the decree or order is passed by any other judicir^ officer 
specially empowered by the Local Government to exercise 

diction under this section, and the amount claimed in the' 
not exceed fifty rupees ; 

unless in either case the decree or order has decided ^ question 
relating to title to land or to some interest in lainl as parties 

having conflicting claims thereto, or a cpiesiion of a righ/-^ enhance 
or vary the rent of a tenant, or a question of the an 
annually payable by a tenant: / 

[Tho last thirteen w'ords are new. As to this clause, see 21 
IL 227 J 13 B. L. R. 376: 15 B. L. R. Ill: 2 C. L. R. ^ C. L. R. 86: 

12 C. L. R. 223 : I. L. R. 3 Calc. 161 : 1. L. R. 5 Calc. 594 ‘ 7 Calc, 330 ; 

J. L. R. 8 Calc. 238, 712 : I. L. R. 9 Calc. 696.] 

Provided that the District Judge may call for tl record of any case 
in which a judicial officer as aforesaid has pas.se-^^ decree or order to 
which this section applies, if it appears that judicial ofiicer has 
exercised a jurisdiction not vested in him by failed to exer- 

else a jurisdiction so vested, or has acted in / exercise of his juris- 
iiiction illegally or with material irregularity'/ ’ pass such order 

as the District Judge thinks fit. 

£rn this section clause (5) and the proviso > new. T'lie object of clause (6) 
is to take away the right of appeal and trevr^*- suits of the Small Cause Class 
cases in which the real question is whetli has, or has not, been paid, 

Tlie power given by the proviso will enah^-*'® District Judges to exercise an effec¬ 
tive supervision in those cases in which* riglit of appeal is taken awaj'.] 

154, A decree for enhance'under this Act, if passed 

Tx , r 1 • 1 ^ instituted in the first eight months 

for eiihaiicenieiit take"^ agricultural year, shall ordinarily take 

effect on the commenceiueiit of the agricul¬ 
tural year next following; and, if passed in n suit instituted in the 
last four ♦he agricultural year, shall ordinarily take efTect 

on the the agricultural year next but one following; 

but notD‘hig in this section shall prevent tlie Court from fixing, for 
pper'**'^ reasons, a later date from wLich any such decree shall take 
effect. 


[See note to section 52 (2), anU*. ] 
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155. (1) A suit for the ejectment of a 

tenant, on the groniul — 

(«) that he lias used the land in a manner which renders it unfit 
for the purposes of the tenancy, or 

[See enre, sections 25 and 44 (<?/).] 

(5) that he has broken a condition on breach of wliich he Is, under 
the terms of a contract between him and the landlord, liable 
to ejectment, 

[See antt,^ sections 10, !8 (5), 25 and 44 (5).] 

shall not be entertained unless the landlord has gerved, in the pres¬ 
cribed manner, ft notice (ni the tenant specifying the particular misuse 
or breach complained of, and, where the misuse or breach is capable 
of remedy, requiiing the tenant to remedy the same, and, in any case, 
to pay reasouable compensation for the misuse or breach, and the 
tenant lias failed to comply within a reasonable time with that request. 

(*2) A decree passed in favour of a landlord in any such suit shall 
declare the amount of oornpeiisatioii which would reasonably be pay¬ 
able to the plaintiff for the misuse or breach, and whether, in the 
opirilon of the Court, the misuse or breach is caj)able of remedy, and 
shall fix a period during which it shall be open to the defendant to pay 
that amount to the plaintiff, and, where the misuse or breach is declar¬ 
ed to be capable of remedy, to remedy the same. 

(3) The Court may, from time to time, for special reasons, extend 
a period fixed by it iinder sub-section (2). 

(4) If the defendant, within the peiiod or extended period (as the 
case may be) fixed by the Court under this section, pays the compen¬ 
sation mentioned in the decree, and, where the misuse or breach is 
declared by the Court to be capuble of remedy, remedies the misuse 
or breach to the satisfaction of the Court, the decree shall not be 
executed. 

[Tliese provisions are newand are in accordance with modern law reform which 
does not favour forfeiture, if the landlord can be otherwiao fairly compeiisaLed 
for the broach or injury committed by the tenant.] 

flightsof ejecte-lraiyats '^6. The fallowing rales shnil apply in 
in respect of crops and land the cnse of every raiyat ejected from a 
prepared for sowing. holding ; — 

(a) when the raiyat has, before the date of bis ejectment, sown or 
planted crops in any land comprised in the holding, he shall 
be entitled, at the option of the landlord, either to retniii 
possession of that land and to use it for the purpose of 
tending and gathering in the crops, or to receive from the 
landlord the value of the crops as estimated by the Court 
executing llie decree for ejectment ; 
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(/►) wlicn the raiyut hap^ before the date of bis ejectoient, prepared 
for sowing any bind comprised in bis holding, but has not 
sown or planted crops in that land, be shall be entitled to 
receive from the landlord the value of tlie labour and capital 
expended by bini in so preparing the bind, as estimated by 
the Court executing the decree for ejectment, together with 
I'easonablc interest on that value; 

(c) but a raiyat shall not be entitle<l to retain possession of any 

land or receive any sum in respect thereof under tliis section 
where, after the commencement of proceedings by the land¬ 
lord for his ejectment, be has cultivated or prepared the 
land contrary to local usage; 

(d) if the landlord elects under this section to allow a raiyat to 

retain possession of the land, the raiyat shall pay to the land¬ 
lord, for the use and occupation of the land during the 
period for which he is allowed to retain possession of the 
same, such rent as the Court executing the decree for 
ejectment may deem reasonable. 

[These somewhat elaborate provisions are intended to provide fair rules as to 
tlie away-going crop. Wlien the holding is sold in execution, the crop passes 
with the land (I. L. K. 4 Calc. 814) and the tenant gets the benefit of its value 
in the surplus sale proceeds. When the landlord, instead of selling the holding, 
ejecta the raiyat, it seems scarcely reasonable that, the latter should lose the value 
of the crop, which was the effect of the ca.se at I. L, H. 5 Calc. 135.] 

5 57. AVben a plaintiff institutes a suit for the ejectment of a ires- 

Power for Court to fis '“'‘y- 

fair rent as alternative to alternative relief that the defendant be de- 

ejectment. dared liable to pay for the land in his pos¬ 

session a fair and equitable rent to be determined by the Court, and 
the Court may grunt such relief accordingly. 

[This provision is new, and will be useful in the case of squatters, and of 
tenants who encroach upon other land belonging to tiieir landlord.] 

158. (1) The Court having jurisdiction to determine a suit for the 

Application to determine posseasioii of IiiikI may, on tlie applicRtioii 
incidents of tenancy. gf either the landlord or the tenant uf the 

land, determine all or any of the following matters, 'namely):— 

(a) the situation, quantity and bouiularie.s of the land; 

(5) the name and description of the tenant thereof (if any) ; 

(c) the class to which he belongs, that is to say, whether he is a 
tenure-holder, raiyat holding at fixed luites, occupancy- 
raiyat, non-occupancy-raiyat, or uiuler-ruiyat, and, if he is 
a tenure-holder, whether he is a permanent tenure-holder 
or not and whether Ids rent is liable to enhancement during 
the continuance of his tenure; and 
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(</) the rent paynble by him at the time of the application. 

(2) If, in the 0 ]>ini()n of the Court, any of these matters cannot be 
satisfactorily determined without a local inquiry, the Court may direct, 
that u local inquiry be held under Chapter XXV of the Code of Civil 
Pi-ocetlure by such llevenue-ofBcer as the Local Government may 
authorize in that behalf by rule made under section 392 of the said 
Code. 

(3) The order on any application under this section shall have the 
effect of, and be subject to the like appeal as, a decree, 

[Ihe provisions of this gection are new, and if honestly used to settle bond fide 
disputes, should prove most iisefal,] 


CHAFTER XIV. 

Sali? ron Arhuahs under Decree. 

159. Where a tenure or holding is sold in execution of a decree 
General powers of pur- aiieais due in lespecfc thereof, the pur¬ 


chaser jis to avoidance of 
incumbrancos. 


chaser shall take subject to the interests 
defined in thi.s chapter as protected in¬ 
terests,” but with power to auiuil the interests defined in this chapter 
as ‘‘incumbrances”; 

Provided as follows :— 

(«) a registered and notified incumbrnnee within the meaning of 
this chapter shall not be so annulled except ia the case 
' hereinafter mentioned in that behalf; 

(5) the power to annul shall be exercisable only in manner by 
this chapter directed. 

IfiO. The following shall be deemed to be 
Protected interests. protected intere.sts withiu the meaning of 

this chapter:— 

(a) any under-tenure existing from the time of the Permanent 
Settlement; 

{h) any under-tenure recognized by the settlement-proceedings of 
any current temporary settlement as a tenure at a rent fixed 
for tlie period of that settlement; 
any lease of land whereon dwelling-houses, manufactories or 
other permanent buildings have been erected, or permanent 
gardens, plantations, tanks, canals, place.*? of worship*, ot 
burning or burying groumls have been made; 

[See section lt)7 ('l^i poiSJ*.] 

{d) any right of occupancy ; 

(e) the right of a iion-occupancy-raiyat to hold for five years at a 
rent fi.xed under Chapter YI by a Court, or under Chapter X 
by a Ilevenne'oOicer; 
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(f) I’iglit conferred on an occupancj^-raiyat to liold at a rent 
which was a fair and reasonable rent at the time the right 
was conferred ; and 

(g-) anj? right or interest which the landlord at whose instance the 
tenure or holding is sold, or his predecessor in title, has 
expressly and in writing given the tenant for the time being 
permission to create. 

[That the purchaser of a tenure at a sale in execution of a decree for arrears 
ol the rent thereof should have power to avoid and annul other inoiimbranoe'j, 
but should not have power to avoid or annul interests such as those specified 
in clauses (a), (6), (c), (d) and ig\ and probably (/) was the old law of Kengal. 
The interest in clause (e) is created by this Act and is added as being analogous 
to some of the pre-existing interests. But by the old law the power of avoidance 
and annulment did not belong to such purchasers of all tenures. It belonged 
to the purchasers of three classes of tenures onlj^:— viz. (1) tenures, the right 
of selling which for arrears of their own rent was given by the original title 
deeds; (2) tenures made transferable by the deeds creating them ; and (3) ten¬ 
ures transferable by the custom of the country. There were certain points 
of difference between the law relating to (1) and that relating to and (.3) — 
See the Author’s Bengal Jiegulaiiom^ pp. 497-498, 513—522. The lonancy 
Act declares all permanent tenures to be transferable (s. U). The extension 
by the Act of the power of avoiding incumbrances to purchasers at execution, 
sales of tenures other than the above and holdings is new. So far as tenures are 
concerned, the change is not very material, for there are not many tenures in the 
Province of Bengal which do not fall under someone of the above three heads; 
but the extensioti of the law of avoidance to holdings will be productive of results 
the effect of which it is diflficurt to forecast.] 

brance” and “registered IGl. For the purposes of this chapter— 
and notified inciiaibraiice.” 

(«) tlie term ^Mncumbrance,” used with reference to a tenancy, 
means any lien, sub-tenancy, easement or other right or interest creat¬ 
ed by the tenant on his tenure or holding or in limitation of bis own 
interest therein, and not being a protected interest as defined in the 
last foregoing section; 

(b) the term “registered and notified incumbrance,” used with 
reference to a tenure or holding sold or liable to sale in execution of 
a decree for an arreur of rent due in respect thereof, means an incum¬ 
brance created by a registered instrument of which a copy has, not 
less than three months before the accrual of the arrear, been served 
on the landlord in manner hereinafter provided. 

16*2. When a decree has been passed for an arrear of rent duo for 

Application for sale of » tenure or holding, find the decree-holder 
tenure or holding. applies under section 235 of the Code of 

Civil Procedure for the attachmeiit and sale of the tenure or holding 
in execution of the decree, he shall produce a statement showing 





the pargJina, estate and village ui wliioU the laiul comprised in the 
tenure or bolding is sitpate, the yearly rent payable for tlie same 
and the total iiiuount recoverable under the decree. 


[Section 285 of the Code of Civil Procedure provides that the application for 
execution of a decree shall be in writing and verified, and shall contain certain 
particulars in a tabular form.] 

103. (1) Notwithstanding anything contained in the Code of Civil 

Order of afucluoent ‘iecree-l.okier mokes 

and proclamation of sale Ihe application mentioned in the last fore- 
to^bc issued simuluue- going section, the Court shall, if under sec¬ 
tion 245 of the said Code it admits the 
application and orders execution of the decree as applied for, issue 
8imultaneou.dy the order of attachment and the proclamation required 
by section 287 of the said Code. 

(2) The proclamation shall, in addition to stating and specifying 
the particulars mentioned in section 287 of the said ('ode, announce'— 
(«) in the case of a tenure or a holding of a raiyat holding at fixed 
rates, that the tenure or holding wdll first be put up to auc¬ 
tion subject to the registered and notified iiicnnibrances, and 
will be sold subject to those incumbrances if the sum bid is 
sufficient to liquidate the amount of the decree and costs, 
and that otherwise it will, if the decree-holder so desires, be 
sold on a subsequent day, of which due notice will bo 
given, witli power to annul all incumbrances ; and 
(h) in the case of an occupancy-holding, that the holding will be 
sold with power to annul all incumbrances. 

(3) The proclamation shall, besides being made in the manner 
prescribed by section 289 of the said Code, be published by fixing up 
a copy thereof in a conspicuous place on the land comprised in the 
tenure or holding ordered to be sold, and shall also be published in 
such manner as the Local Goveriiineut may, from time to time, direct 
in this behalf. 

(4) Notwithstanding anything contained in section 290 of the said 
Code, the sale shall not, without the consent in writing of the judg¬ 
ment-debtor, take place until after the expiration of at least thirty 
days, calculated from the date on which the copy of the proclamation 
has been fixed up oa the land comprised in the tenure or holding 
ordered to bo sold. ^ 

[Under section 290 of the Civil Procedure Code, the thirty days arc to count 
from tlie date on which the copy of tha proclamations has been fixed up in tho 
Court-house of the Judge ordering the sale, wliich may be an eariier date than 
that provided by the above sub-section.] 
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164. (1) When a tenure or a holdin*^ «t lixed nites lias been 

advertised for sale under the last foregoing 
in|1ulS«'’t^Tefc^Jtered section, it, shall be put up to auction, subject 
and notified incunibran- to registered and notified iuoiuiibraiiceB ; 
CCS, and effect thereof. jj. bitkiing veticbes a sum sufficient 

to liquidate tlie amount of the decree and costs, including the costs of 
ftftle, the tenure or holding shall be sold subject to sucb incumbrances. 

[This is a new provi<>ion, borrowed in some measure from the exisfcin^c ia'v of 

revenue sales, and it is a very just one. Tncumbrances are tisnally created upon 
payment of a hue or premiiiiu to the tenure-holder, When the tenure is sold 
free of incumbrancea, the tenure-holder, on receiving the surplus sale-proceeds 
after diacliarging the landloiars rent, really pockets the value of tlio incumbrances 
•which he has already received, and the sale law thus enables him to perpetrate 
a fraud, This result is obviated without prejudice to thelandlord, if thesiilo of the 
tenure subject to the incumbrances realizes enough to satisly the landlord’s claim , 
for rent. The legislature lias, however, wisely given the benefit of thi.s provision 
to registered and notified incumbrances only. If it liad been given to all incum¬ 
brances, diere would have been a teraptation to n species of fraud too common in 
India, viz. the subsequeii| creation of antedated interests.] 

(2) The purchaser at a sale under this section may, in manner 
provided by section 167,and not otherwise, annul any inoumbnince upon 
the tenure or holding not being a registered and notified inciiinbrance. 

165. (1) If the bidding for a tenure ora holding at fixe<l rules 
jyiit up to auction under the lust for(?going 
section does not reach a sum sufficient t.i 

all incumbrances, and liquidate the amount of the decree and 
costs ii.s aforesaid, and if the decree-holder 
thereupon desires that the tenure or holding be sold with power to 
avoid all incumbrances, the officer holding the sale shall adjouni the 
sale and make a fresh proclamation under section 289 of the Code of 
Civil Procedure, announcing that the tenure or holding will be put np 
to auction and sold with power to avoid all incumbrances upon a 
future day specified therein, not less than fifteen or more than thirty 
days from the d.ite of the postpoiienient; and upon that day the 
tenure or liolding shall be put up to auction and sold with power to 
avoid all incumbrances. 

(2) The purchaser at a sale under this section may, in manner 
provided by section 167, and not otherwise, annul any incumbrance 
on the tenure or holding. 

166. O) ^Vhen an occnfmncy-lmlding has been advertised for sale 

Sale of occupancy- under section 163, it sliall be put up to 

holding with power to 'Ulction ami soUl with power to avoid all 

incumbrances. 

[liut see section 168, 


Sale of tenure or hold¬ 
ing with power to avoid 
all ■ ‘ 

effect thereof. 


avoid 'all incumbrances, 
and effect tlieieof. 
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riie purchaser at a sale UTider this section may, in manrK?r 
provided by the next foilk«wiiig section, and not otherwise, annul any 
incumbrance on the holding. 

167. (1) A purchaser having power to annul an incumbrance 

^ , under any of the foregoing sections and 

ling iucnnibrances imder desiring to annul the same, may, within 
tlie foreg«oing aectiona. from the date of the sale or the 

date on which he first has notice of the incumbrance, whichever is 
later, present to the Collector an application in writing, requesting 
him to serve on the incumbrancer a notice declaring that the iiicum- 
brafice is annulled. 

(2) Every .such application must be accompanied by sucli fee for 
tlie service of the notice as the Hoard of Uevenue may fix in this 
behalf. 

(3) Wiien an application for .service of a notice is made to the 
Collector in manner prescribed by this section, he shall cause the 
notice to be served in compliance therewith, and the incumbrance 
shall be deemed to be annulled from the date on which it is so 
served. 

(4) When a tenure or hohiing is sold in execution o[ a decree for 
arrears due in respect thereof, uud there is on the tenure or holding a 
protected interest of the kind .specified in section 160, chuise (c), the 
,purchaser may, if he has power under this chapter to avoid all inciun- 
brmices, .sue to enhance the rent of the land which is tho subject of tlie 
protected interest. On proof that tlie laud is held at n rent which was 
not at the time the lease wois granted a fair rent, the Court nmy 
enhance the rent to such amount as appears to be fair ami equitable. 

This sub-section shall not apply to laud which has been hehl fora 
term exceefling twelve years at a fixed rent equal to the rent of good 
arable laud. 

|lt has long been settled law that the effect of a sale is not ipso facto 
to annul and avoid incumbrances, but that they are voidable merely at the option 
of the ptirchAser— 3 B. L. K. 431: 3 C, L. Ih 440 : 12 C. U K. 304: S. C. I. 
L. K, 9 Calc. fi83. The object of the above provisions is to provide undoubted 
evidence of the fact of this option having been e-xercised—a fact not. always ea.sy 
of proof after the lapse of time, even when true ; while in too many imstarcesit 
]\nfi been .soitglit to prove it though not true, when in consequence of subse¬ 
quent disputes a landlord has wanted to get rid (f a tenant.] 

IGS. (1) The Local Govenunent may, from time to time, by 
notification in the official Gazette, direct 

oocupTnV‘Aotlint "be occui>a..cy-hol,)ins8 Or any specified 

<lcaU wilii uuder forego- class of occupancy-holdings in any local 
mg sections aa teiiuros. put up for sale in execution of decrees 

for rent due on them shall, before being put up willi power to avoid 
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flll incnnibrances, be put up subject to registered and notified incum¬ 
brances, Jind may by like notification rescind any sucb direction. 

(2) While any such direction remains in force in respect of any 
local area, all occupancy •‘holdings, or, as the case may be, occupancy- 
holdings of the specified class in that local aren, shall, for the purposes 
of sale under the foregoing sections of this chapter, be treated in all 
respects ns if they were tenures. 

169, (1) In disposing of the proceeds of a sale under this chapter 

KuleB for disposal of the follo\ving rules, instead of those pres- 
the Bale proceeds. cribed by section 295 of the Code of Civil 

Procedure, shall be observed, that is to say : — 

(c/) there shall first be paid to the decree-iiolder the costs incur¬ 
red by him in bringing the tenure or holding to sale ; 

{Ji) there shall, in the next place, be paid to the decree-holder 
the jimount due to him under the decree in execution of 
'which the sale was made ; 

(c) if there remains a balance after these sums have been paid, 
the^*6 shall be paid to the decree-holder therefrom any 
rent which may have fallen due to him in respect of the 
tenure or holding between the institution of the suit and 
the date of the sale ; 

(r/) the balance (if any) remaining after the payment of the rent 
mentioned in clause (c) shall, upon the expiration of two 
months from the confirmation of the sale, be paid to the 
judgment-debtor upon his application, 

(2) If the judgment-debtor disputes the decree-holder’s right to 
receive any sum on account of rent under clause (c), the Court shall 
determine the dispute, and the determination shall have the force of 
a decree. 

[The provisions of sub-section (1) clause (c), and sub-section (2) are new,] 


Tenure or liokUng to 
be released from attach- 
nieiifc only on payment 
iuto Court, of amount of 
decrer with costs, or on 
coiifesaioM of satisfaction 
by decree-lioitler. 


170. (1) Sections 278 to 283 (both in¬ 

clusive) of the Code of Civil Procedure shall 
not apply to 11 tenure or liolding iittnched in 
execution of u decree for uireiirsdue thereon. 


[Sections 278 ti> 283 of the Code of Civil Procedure are concerned 'with claims 
to attached property and the disposal of sucVi claims.] 


(2) When an order for the sale of a tenure or holding in execution 
of such a. decree has been made, the tenure or liolding shall not be 
released from attachment unless, before it is knocked down to the 
auction-purchaser, the amoiiut of the decree, iucludiug the costs 
decreed, together with the costs inciu-red in order to the sale, is paid 
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;o Court, or tbe decree-bolder makes an application for the release 
of the tenure or bolding on the ground that tbe decree has been satis¬ 
fied out of Court. 

(3) Tbe judgment-debtor or any person having in the tenure or 
bolding any interest voidable on tbe sale may pny money into Court 
under this section, 

[See 6 W. It. Act X. 59; S. C B. L. R. F. C, 519: 7 W. R. 183; S. C. 
B. h, R. F. B. 625; 13 W. R. F. B. 1 ; S. (X 4 B. L. R. F. 13. 77 ; 18 W. R. 
m : 20 W. R. 59: 21 W. R. 94; S. C. 12 B. L. R. 484 ; 7 B. L, R. Appen. 1; 
I. L. R. i Calc. 520; I. L. R. 10 Calc. 496.] 


Amount paid into Court 
to prevent sale to be in 
certain cases a mortgage- 
debt on tile tenure or 
holding. 


171. (1) When any person having, in a 
tenure or holding advertised for sale under 
this chapter, an interest which would be 
avoidable upon tbe sale, pays into Court tbe 
amount requisite to prevent tbe sale,— 

(a) the amount so paid by him shall be deemed to be a debt bear¬ 
ing interest at twelve per centum per nunum and secured 
by a mortgage of tbe tenure or bolding to bira ; 

(5) liis mortgage shall take priority of every other charge on the 
tenure or holding other than a charge forurrear of rent; and 
(r) he shall be entitled to possession of tbe tenure or bolding as 
mortgagee of tbe tenant, and to retain possession of it as 
such until the debt, with tbe interest due thereon, has been 
discharged. 

[These provisions are new as regards holdings and tenures of the classes (2) 
and (3) mentioned in Mio note to section 160, ante^ and they are an extension 
to them of the law relating to class (I) to be found in section 13 of Reg. VIII of 
18l9~-See 13 B. L. R. 156 ; 11 C, L. R. 37: I. L. R. 8 Calc. 878, 954.] 

(2) Nothing in this section sliall affect any other remedy to which 
any such person would be entitled. 

172. When a tenure or holding is advertised for sale under tbLs 

luierior tenant paying in execution of a decree against 

into Court may deduct a superior tenant defaulting, and an inferior 
from rent. tenant, whose interest would be voidable 

upon the sale, pays money into Court in order to prevent the sale, he 
may, in addition to any other remedy provided for him by law, deduct 
the whole or any portion of the niuount so paid from any rent payable 
by him to bis immediate landlord; and that landlord, if he is not the 
defaulter, may in like maimer deduct tbe amount so deducted from 
any rent payable by aim to bis imuiydiate landlord, and so on until 
tbe de hi alter is reached. 

P 3 
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173. (I) Notwith-standing anything contained in section t294 of 

_ , 11 . „ , 1 the Code of Civil Procedure, the linlder of 

Decree-hOider mav bid 

at gale; judgment-debtor a decree in execution of wbicli a tenure or 
may not holding is sold under this chapter may, with¬ 

out the permission of the Court, bid for or purchase the tenure or 
holding. 

(2) The judgment-debtor shall not bid for or purchase a tenure 
or holding so sold. 

(3) When a judgment-debtor purchases by himself or through 
another person a tenure or holding so sold, the Court may, if it thinks 
lit, on the application of the decree-holder or any other person interested 
in the sale, by order set aside the sale, and the costs of the application 
and order, and any deficiency of price which may iiappeu on the 
re-sale, and all expenses attending it, shall be paid by the jadgnieut- 
debtor. 

[The judgment-debtor is further liable to the penalty provided b 3 ' section 185 
of The Penal Code.] 

174. (1) When a tenure or bolding is sold for an arrear of rent due 

. , thereon, then, nt ain^ time within thirty days 

ment-debtor to set aside from the date of sale, thejudgment-debtcr may 
sale. ftpplj to have the sale set aside, on his deposit- 

inrr iu Court, for payment to the decree-holder, the amount recoverable 
under the decree with costs, and, for payment to the purchaser, a sum 
equal to five per centum of the purchase-money. 

[This gives tlie judgment-debtor, if he can raise the money, an opportunity of 
recovering his property, without proof of (1) material irregularity in publishing 
or conducting the sale, and (2) substantial injury by reason of such irregularity, 
both which he must prove in order to succeed under section 311 of the Code of 
Civil Procedure.—See Supplement to ike Gazette of Jndia^ of May 9th, 1885, 
page 779.] 

(2) If such deposit is made within the thirty days, the Court shall 
pass ail order setting a.^ide the .sale, and the provisions of section 315 of 
the Code of Civil Procedure shall apply in the case of a sale so set aside : 

Provided that, if a judgment-debtor applies under section Sll of 
the Code of Civil Procedure to set aside the sale of liia tenure or hold¬ 
ing, he shall not be entitled to miike an application under this section. 

(3) Section 313 of the Code of Civil Procedure shall not apply to 
any sale under this chapter. 

[Section 313 of the Code of Civil Procedure allows the sale to he set a.side at 
the instance of the purchaser on the ground that the person whose property pur¬ 
ported to be sold had no saleable interest therein. This could not properlj^ apply to 
tenures or holdings, the rent of which is a first charge ou them, in whosesoever 
hands they are.] 
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5. Notwifclistanding anjtliing contained iiv Part IV of the Indimi 
I^e^^istration of certain I^egistration Act, 1877, an instrument creat- 
iiistnimeTns creating in- ing an incninbrancc upon any tenure or 
cumbrauces. holding whicli has been executed before the 

commencement of this Act, and is not required by section 17 of the 
said Registration Act to be registered, shall be accepted for registra¬ 
tion under that Act if it is presented for that purpose to the proper 
ofBcer within one year from the comnaencernent of this Act. 

['Hiis affords a reasonable facility to persons who omitted at the time of their 
eKecution to register documciiUs, the importance of which has been increased by 
tiie passing o£ The Tenancy Act.] 

17G, Every oflicer who has, wbellier before or after the passing of 
Kotificadou of incitm- Act, registered tin instrument executed 

brancesto landlord. hy ft tenant of a tenure or bohiing and creat¬ 

ing an incumbrance on the tenure or holding, shall, at the request of 
the tenant or of the person iti whose favour tlte incumbrance is created, 
and on payment by hhn of such fee as the Local Government may fix 
in this behalf, notify the incinubrance to tlie lajidlord by causing a 
copy of the instriiinenb to be served on him in the prescribed manner. 
177. Nothing contained in this chapter shall be deemed to enable 
Power to create incum- ^ person to create an incumbrance which he 
braiices not extended. could not otherwise lawfully create. 


CHAPTER XV. 

Contract ani> Custom- 

178, (1) Notiung in any contract between a landlord and a 

Restrictian on exclusion tenant made before or after the passing of 

of Act by agreement. (his Act — 

(a) shall bar in perpetuity the acquisition of an occupancy-right 
in laud, or 

(l>) shall take away an occupancy-right in existence at the date of 
the contract, or 

[(Xnder Ihis clatise the question may bo raised, whether persons who have 
given up their occupaacy-rigUta and lost their lands are entitled to recover 
them. ] 

(c) shall entitle a landlord to eject a tenant otherwise than in 

accordance with the provisions oi this Act, or 

(d) shall take away or limit the riglit of a tenant, as provided by 

this Act, to make improvements and claim compensation 
for them. 

(2) Nothing ill any contract made between a landlord and a tenant 
since the 15th day of July, 1880, and before the passing of this Act 
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fclmll prevent n rulyat from acquiring in accordance with this Act nn 
occupnnej-nght la land. 

[The 15tli July 1880 was the date of the orders of the Gorernmeut of Bengal 
making public the Ileport of the Rent Commission.] 

(3) Nothing in any contract made between a landlord and a tenant 
njier the passing of this Act shall— 

(a) prevent a raiyafc from acquiring in accordance mih this Act an 

occupancy-right in land ; 

(b) take away or limit the right of an occupancy-raiyat tO use land 

as provided by section 23 ; 

(o) take away the right of a raiyat to surrender his holding in 
accordance with section 86 ; 

(d) take away the riglit of a raiyat to transfer or bequeath his 

holding in accordance with local usage : 

(e) take away the right of an occupancy-raiyat to sub-let subject 

to and in accordance with the provisions of this Act ; 

(f) take away the right of a raiyat to apply for a reduction of 

rent under section 38 or section 52 ; 

(g) take away the right of a landlord or a tenant to apply for a 

commutation of rent under section 40 ; or 

(h) affect the provisions of section 67 relating to interest payable 

on arrears of rent : 

Provided as follows : -r 

(1) nothing in this section shall aflect the terms or conditions of a 
lease grunted bond fide for the reclamation of waste land, 
except that, where, on or after the expiration of the term 
created by the lease, the lessee would under Chapter V be 
entitled to an occiipancy-rigbt in the land comprised in the 
lease, nothing in the lease ehail prevent him from acquiring 
that right; 

(ii) when a landlord bus reclaimed waste land by his own servants 

or hired labourers, and subsequently lets the same or a part 
thereof to a raiyat, nothing iu tliis Act shall affect the terms 
of any contract whereby a raiyat is prevented from acqtiir- 
ing an occupancy-right in the Lind or part during a peritnl of 
thirty years from the date on which the land or part is first 
let to a raiyat; 

[See SuppUmenl to the Gazette of India of May fith, 1885, pp. 785-787,] 

(iii) nothing in this section shall affect the terms or conditions of 

any contract for the temporary cultivation of orchard laud 
with agricultural crops. 
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170. Nothing in this Act slnill be deemed to prevent a proprietor or a 
Permancat mukai-rarf holder of a permanent tenure in ajierraanent- 
ly-settled area from granting a permanent 
mukarraii lease on any terms agreed on between him and his tenant. 

[Proprietors have had this right since 1812—See section 52 of Peg, VIII of 
1793 ; sections 2 and 8 of Keg. V of 1812 ; section 2 of Reg. XVlIi of 1812 ; and 
section 2 of Keg. Vlfl of 1819.] 

Utbandi, chur and dea- (1) Notwithetanding anything ia 

rah lands. tP|g raiyat— 

{a) who ill any part of the country where the custom of utbandi 
prevails, holds land ordinarily let under that custom and for 
the time being let under that cu^oin, or 
(h) wlio holds land of the kind known as chur or dearah, 
shall not acquire a right of occupancy- 

in case («), in land ordinarily held under the custom of utbandi and 
for the time being held under that custom, or 
in case {b), in the chur or dearali laud, 

until he has held the land in question for twelve continuou.s years; 
and, until he acquires a right of occupancy in the land, he shall be 
liable to pay such rent for his holding a.3 may be agreed on between 
him and his landlord. 

lUthandi in Kengal is a custom under which raiyats are allowed to cultivate 
such parcels of laud as they wish, the rent being paid upon the area under cultiva¬ 
tion eacli year. The custom prevails in sparsely inhabited places, or where there 
is much poor land, in which latter case the same parcels are seldom cultivated 
two years successively. Chur or dearah land consists of alluvial soil thrown up 
by fluvial action. Such land is not at first fit for ordinary cultivation, though 
some kinds of crop can be grown on it.] 

(*2) Chapter VI .shall not apply to raiyats holding land under the 
custom of utbandi in respect of land lield by them under that custom. 

[Chapter VI relates to non-occupancy raiyats.] 

(3) The Collector may, on the application of either the landlord or 
the tenant or on a reference from the Civil Court, declare that any land 
has ceased to be chur or dearah land within the meaning of this section, 
and thereupon all the provisions of this Act shall apply to the land. 

181. Nothing in this Act shall afiect any incident of a ghatwali or 
Saving as to service- other service-tenure, or, in particular, shall 
tenures* confer a right to transfer or bequeath a 

service-tenure which, before the passing of this Act, was not capable 
of being transferred or bequeathed. 

[As tc Ghatwali tenures, see Keg. XXIX of 1814: Act V of 1359: I, L. R, 
scale, 2G2: I. L. R. 9 Calc. 388, 411: 1. L. K. 10 Calc. C77: L. K. 9 1. A. 
104; S. C. I. L. K. 9 Culc. 187 ; and the cases to*be found in the Author’s liegu- 
lationa^ pp, 480-39,] 
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182. When a raiyat hoUls his iioniestead wise tlian as part of 

__ ^ , his holding as a raiyat, the incidents his 

Homesteads* ^11 

tenancy of the homestead shall be regelated 

by local custom or usage, and, subject to local custom or usage, by the 

provisions of this Act applicable to land held by a raiynfe. 

[It 13 to be observed that the provisions of this section apply to ravyats only— 
See the {lediiition in section 5, emit* They do not apply to oiiier persons holding' 
hadu or Iioinestead land in villages, towns, or cities, who continue to be 
governed by the existing law.] 

183. Nothing ia this Act shall affect any custom, usage or cus- 

« , - , tomary right not inconsistent with, or not 

rapressly or by necessary impiicuttou inodi- 
fied or abolished by, its provision. 

Illustrations, 

(1) A ueage under which a raiyat is entitled to sell his holding without the con¬ 
sent of his landlord is not inconsistent with, and ia not expressly or by necessary 
implication modified or abolished by, the provisions of this Act. That usage, 
accorclingbs wherever it may exist, will not be affected by this Act* 

[It >va8 much debated whether the occupancy-right slioiild by law be made 
transferable; and it was ultimately decided to leave its transferability to be 
governed by custom. See the question discussed in App'mdlx I of the Author’s 
of iht La\Q of Landlord and Tenant in Bengal —See clause (d), sub ‘Section 
(3) of section 178, onte.] 

(2) The cufitoni or usage that an under-raiyat should, under certain circurn- 
filaaces, acquire a right of occupancy is not inconsisteut with, and is not exiiressly 
or by necessary implication modified or abolished by, the provisions of this Act. 
That custom or usage, accordingly, wherever it exists, will not be affected by 
this Act.] 


CHAPTER XVI. 

Limitation. 

184. (1) The suits, appeals and applications specified in Schedule 

liinitahion in suits, M annexiid tc. this Act eliull be instituted 
appeals and applications and made within the time prescribed in that 
in Schedule Ilf, schedule for them respectively ; and every 

such suit or appeal instituted, and application made, after the period 
of limitation so prescribed, shall be dismissed, although limitation has 
not been pleaded. 

[A provision similar to that contained in this last clause is to be found iu 
section 4 of Tlic Indian Limitation Act.] 

(2) Nothing in this section shall revive the right to institute any 
suit or appeal or make any application which would have been baried 
by limitation if it had been instituted or uiude immediately before the 
couimencemeat of this Act. 
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185, (1) vSections 7, 8 and 9 of the Indian Limit,ntlon Act, 1877, 

shall nut apply to the suits und appli¬ 
cations mentioned in the last foregoing 
section. 


Portidu.s of the Indian 
LimituMoii Act not appli¬ 
cable to such suits, &c. 


[Section 7 provides that if a person \$ a minor, insane, or an idiot at the time 
{r<.m which Uie period of limitation is to be reckoned, he may institute his suit 
or make his application within the same period after the disability has ceased, as 
would otherwise have been allowed from the time prescribed by the law». 

Section 8 provides that when one of several joint creditors or claimants is 
under such legal disability and a discharge can be given without his concurrence, 
time will run against them all; but if such discharge cannot be given, time will 
not run against any of them, until one of them becomes capable of giving suoU 
discharge. 

Section 9 provides that when once time lias begun to run, no subsequent dis¬ 
ability or inability to sue stops it.] 

(2) Subject to the proyisions of this chapter, the provisions of the 
Indian Limitutioii Act, 1877, shall apply to all suits, appeals aud uppU- 
cations mentioned in the last foregoing section. 

fSee Report oi the Rent Commusion^ §§ 158-ICl. J 


CHAPTER XVII. 

Supplemental. 

Penalties. 

186. (1) If any person, otherwise tlian in 

Penalties for illegal in- accordance with this Act or some other en- 
terference with proUiicu. 

uctineut fur the tune being in force,— 

(tt) distrains or attempts to distrain the produce of a tenant's 
holding, or 

(6) resists a distraint duly made under this Act, or forcibly or 
clandestinely removes any property duly distrained under 
this Act, or 

(c) except with the authority or consent of the tenant, prevents 
or attempts to prevent the reaping, gathering, storing, re¬ 
moving or otherwise dealing with any produce of a holding, 

he shall be deemed to have committed criuuual trespass within the 
mear.ing of tlie Indian Penal Code. 

[The punishment for which under section 447 of the Code is imprisonnoent of 
either description for a term which may extend to three months, or fine which 
may extend to live hundred rupees, or both.] 

(2) Any person who abets within the meaning of the Indian Penal 
Code the doing of any not mentioned in sub-section (1), shall be 
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deemed to liave abetted the commission of criminal trespass within the 
meaning of that Code. 


[See sections !09 and 116 of the Indian Penal Code.] 


AgenU and representatives of landlords, 

187. (1) Any appearance, application or act, in, before or to any 
Court or authority, required or authorized by 


Power for landlord to made or done by a landlord, 

act through agent. . , ^ 

<tr\. 1 y% n ilk fl ^ ^ a V -««I* M & n T\ %*mT « £>i 


may, unless the Court or authority otherwise 


directs, be made or done also by an agent empowered in this behalf by 
a written authority under the hand of the landlord. 

[It is not quite clear whether this provision is intended to modify sections 10 
and 20 of “The Legal Practitioners Act,” XVIII of 1879, which prohibits persona 
from practising unless they have obtained a certificate under the Act. There is, 
however, a differenco between acting for one landlord in the cases concerned with 
his estate, and acting far all emplo3’ers, which latter is practising.] 

(2) Every notice required by this Act to be served on, or given to, 
a landlord shall, if served on, or given to, an agent empowered as 
aforesaid to accept service of or receive the same on behalf of the 
landlord, be as effectual for the purposes of this Act as if it had been 
served on, or given to, the landlord in person. 

(3) Every document required by this Act to be signed or certified 
by a landlord, except an instrument appointing or authorizing an 
agent, may be signed or certified by an agent of the landlord authorized 
in writing in that bebalf. 

[It is to be regretted that the law has not required registration of the writtcu 
authority to the agent in all these cases. The tenant will otherwise find it very 
hard in many cases to prove the a\ithority, when it is the landlord’s interest or 
advantage that it should not be proved ] 

188. Where two or more persons are joint-landlords, anything 

, • . 1 It which the landlord is under this Act recinired 

collectively or by common or authorized to do must be done either by 
both or all those persons acting together, or 
by an agent authorized to act on behalf of both or all of them. 

[As to the power of any one of two or more co-sharers, or co-parceners, or (ns 
the Act now terms them) joint-landlords, there has been considerable doubt and 
htigation—see, as to the right of one of them to make a survey and measure- 
meat, 10 13. L. R. 897; S. C. 19 W, R, 280j 20 W. R. 885: 9 C. L. 11 44d ; 
I. L. R. 7 Calc. 684 :—to enhance rent, 2 C, L. R. 370 ; S. C. L. R, 4 Calc. 96 : 
5 a L. R. 545; 9 C. L. R. 87 ; S, O. I. L. R. 7 Calc. 633: 10 C. L. R. 331: 
1. L, R. 4 Calc. 96, 592: I. L. R. 5 Calc. 273, 574 : I. L, R. 7 Calc. C33, 751: I. 
L. R. 8 Calc. 35.3: I. L. R. 9 Calc. 861:—to eject, 9 C. L. R. 76: 12 C. L. R. 
223; I. L. K. 4 Calc. 961:—to sue for hia share of rent separately, 5 W. R. 
Act X, 68: 15 W. R. 243: 19 W. R. 108; 20 W. R. 76: 22 W, R. 229, 394 j 
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23 W. Ti. n.: 25 W. 1^. 25: 3 B. L. B, A. C. 230: 12 B. L. B. 289, 200 note, 
291 note, 293 note, 395: 8 C. L. K. 223: 8 C. h. R. '145: I. L. R. 4 Calc. 00, 
350,550: I. L. K. 5 Calc. 915, Oil: I. h. K, 7 Calc. 150: I. L. R. 8 Calc. 
277.] 

Rules under Act, 


Power to make rules re¬ 
garding? procedure, powers 
of odicers ftad servico of 
noticea. 


( 0 ) 


189. The Local Govern men I: mny, Prom 
time to time, by notification In the olBcial 
Gazette, make rules consistent with this 
Act— 

(1) to regulate the procedure to be followed by Revenue-ofHcers in 
the discharge of any duty imposed upon them by or under this 
Act, and may by such rules confer upon any such oiScer— 

(a) any power exercised by a Civil Court in the trial of 
suits; 

(&) power to enter upon any hind, and to survey, demarcate 
and make a map of the same, and any power exer¬ 
cisable by any ullieer under the Bengal Survey Act, 
1875; and 

power to cut and thre,sh the crops on any land an<l 
weigh the produce, with a view to estimating the 
capabilities of the soil ; and 

(2) to prescribe the inode of service of notices under this Act 
where no mode is prescribed by this or any other Act. 

190. (1) Every authority having power to make rules under any 

section of this Act shall, before making the 
rules, publish a draft of the proposed rules 
for the information of persons likely to 

be nlfected thereby. 

(2) The publication sbnll be made, in the case of rules made by the 
Local Government or High Court, in such manner as may in its opinion 
be sufficient for giving information to persons interested, and, in the 
case of rules made by any otlier authority, in the prescribed manner: 

Provided that every such draft shall be published in the official 
Gazette. 

(3) There shall be published with the draft a notice specifying a 
date, not earlier tlmn the e.xpiration of one month after the date of 
publication, at or after which the draft will be taken into consideration. 

(4) The authority shall receive and consider any objection or 
.suggestion which may be made by any person with respect to the draft 
before the date so specified. 

(5) The publication in tho official Gazette of a rule purporting to 
be made under this Act ahull be conclusive evidence that it Lag been 
duly made. 


Procedure for making, 
publication and confirm¬ 
ation 01 rules. 
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(6) All rules mavle under tlirs Act may, from time to time, subject 
to the sanction (if any) rerxuired for making them, be amended, added 
to or cancelled by the authority liavdng power to make the same. 
Proiiinons as to teviporarily^settled districts, 

191. Where the area comfirised in a tenure is situate in an estate 

Saving as to land held permanently settled, 

in a district not perma- nothing in this Act slinll prevent the enhance- 
nently settled. expiration of a 

temporary settlement of the revenue, unless the riglit to hold beyond 
the term of the settlement at a particular rate of rent has been 
expressly recognized in settlement-proceedings by a Revenue-authority 
empowered by the Government to make definitively or confirm 
settlements. 

[This is a reproduction of existing law. See Supplement to Gazette of India of 
jj/ay 1885, pp. 789—791.] 

192. Ay hen a landlord grants a lease, or makes any other contract, 

Power to alter rent in pu'’po‘'t‘'>_g to entitle the tenant of land not 

case of new aasessuieut of include<l in an area perii^anontly settled to 

lioltl that land free of rent or at a particular 
rent, and while the lease or contract is in force— 

(«) land-revenue is for the first time made payable in respect of 
the land, or 

(J) laud-revenue having been previously payable in respect of it, 
a fresh settlement of land-revenue i.s made, 

a Revenue-officer may, notwithstanding anything in the contract 
between the parties, by order, on the application of the landlord or 
of the tenant, fix a fair and equitable rent for the land in accordance 
with the provisions of this Act. 

[Thi.s provision is necessary in order to prevent tlic Government revenue from 
being endangered by grants of land, rent-free or at an inadequate rent.] 

Rights of pasturage, §'g, 

193. The provisions of this Act applicable to suits for the recovery 

Rights of pasturage, arrears of rent shall, as far as may be, 

forest-rights, ifec. ^'Pply to suits for the recovery of anythin^ 

payable or deliverable in respect of any rights of pasturage, forest- 
rights, rights over fisheries and tho like. 

[This section reproduces and extends clause 4 of section 23 of Act X of 1859.] 
Saving for conditions binding on landlords, 

194. AVhere a proprietor or permanent tenure-holder holds his 

Tenant not enable.1 by O'' observance of 

Act to violate ctuulitions any specified rule or condition, notliintr in 
buidiiig on laadlord, person occupying 



Enactmefits not affected by Act, 
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land witliiu the estate or tenure to do any act which iiivolves a viola¬ 
tion of that rule or condition. 

[Tills is a new and a very proper provision. Were it otherwise, a tenant might, 
hy his act, render his landlord liable to forfeiture or damages.] 


Savings for special enactments, 

195. ‘Nothing in this Act shall affect- 


Savings for special en¬ 
actments. 

(a) the powers and duties of Settlement-officers as defined by any 

law not expressly repeiiled by this Act; 

[See Kegulations VII of 1822, IX of 1825, and IX of 1833 : and the Author’s 
Bmyal Regulations, Index, Title, Setthment.'] 

(b) any enactment regulating the procedure for the realization of 

rents in estates belonging to the Government, or under the 
management of the Court of Wards or of the Uevenue- 
authorities; 

See Act VII (E. C.) of 1868 ; and Act VII (B. C.) of 1880, ‘'The Public 
Demanda Recovery Act.” The procedure for realization of these rents is ihis— 

The Collector makes a certificate tliat the amount is due; and unless the tenant 
proceeds in the Civil Court and has this certificate set aside, it can be executed 
as a decree. Proceedings must be taken to set it aside within one year after service 
upon the tenant of notice of its having been made and filed in the office of the 
Collector; and the tenant must first have stated in a petition to the Collector 
the grounds on which he claims to have the certificate cancelled, or must satisfy 
the Civil Court that he had good reason for not doing so, This procedure starts 
with the presumption that the rent is due, and throws on the tenant the burden 
of proving that it is not clue. It is defended on the ground that the certificate 
is made only by a responsible public officer, who has no personal interest in the 
matter; that there is the highest improbability that he would make a certificate 

for rent not actually due; and that the accounts, being carefully kept in a public 
office, are a guarantee against error.] 

(c) any enactment relating to the avoidance of tenancies anti in- 

curabrances by a sale for arrears of the Government revenuo ; 

[See, ns to such sales of estates in permanently-settled districts, section o7 of 
Act XI of 1859; and, as to such sales in districts not permanently-settled, section 
52 of the same Act. As to sales of tenures for arrears of revenue, *see sections 
II and 12 of Act YU (1^. C.) of I 8 G 8 : Act II (B. 0.) of 1871: I. L. K. 8 Calc. 
230.] 

(r/) any enactment relating to the partition of revenue-paying 
estates; 

[See Act VIII (B.C.) of 1876, “ The Estates Partition Act.”] 

(e) any enactment relating to patni tenure?, in so fur a? it relates 
to those tenures; or 

rsce Kc"ulation VIII of 1819. The tirst .eeven -sections of this enactment are 
conceruotralmost exclusively with patni tenures. Section 8 and following 
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sections provi<io a procedure for recovering rent by summary sale 'without suit or 
decree; and this procedure is applicable not only to patui teimres, but to all 
temires “ upon which the right of aeiUng or bringing to sale for an arrear of rent 
may have been specially reserved stipulariou in the cugagemeuts interchanged 
on the creation of the tenure.’’] 

(/) ^*^3' other special or local law not repealed either expressly or 
by necessary implication by this Act. 

[As for example, “The Chota Nagpore I’eiuirea’ Act,” II (B. C.) of 1869 : 
“ The Chota Kagporc Landlord and Tenant Procedure Act,” 1 (B. C.) of 1879: 
“The Hooghly and Burdwan Drainage Act,” V (B. C.) of 1871, section 93: 
“The Bengal Embankment Act,” VI (B. 0.) of 1»73, sections 49, 51: “The 
Bengal Survey Act,” V (B. C.) of 1875, section. 38. A “special law” is defined 
in the Indiau Penal Code to be a law applicable to a particular subject; and a 
“ local law” to be a law applicable only to a particular part of British India.] 

Comiriiction of Act, 

196. This Act shall be read subject to 
every Act passed after its commencement 
by the Lieiiteiiant-Q-overnor of Bengal in 
Council. 

[rSy “the Indian Councils’ Act, I 86 I,” 24 and 25 Viet. Cap. 67,3.42, the 
Lieutenant-Governor of Bengal in Council has power to make laws and regula¬ 
tions for the peace and good gorernment of the Bengal Division of the Presidency 
of Fort William, and for that purpose to repeal and «ametid any laws and regu¬ 
lations made prior to the coming into operation of ike CounciW* Act hj any author-- 
ity in India, It has been considered hy some that these provisions negative 
by implication the power of repealing and amending any Act made b}' the 
Oovernor-General ill Council after the coming into operation of the Councils’ 
Act. If this view be sound, a question may be raised as to whether the above 
section is not rtre.? so far as regards any provision of a subsequent Act of 
'die Bengal Council, which may repeal or amend tlie Tenancy Act. It may be 
said that it is.only the Governor-Gcneral’s Council whioli can repeal or anieiul 
any of the provisions of The Tenancy Act, and that it Oiinnot delegate its legis¬ 
lative powers. See, however, L. K. 5 I, A. 178, as to the distincticu between 
conditional legislation and the delegation of legislative power.] 


Act to be read subject 
to Acts hereafter imssed 
by Lieuteaaut-Goveruor 
of Bengal in Council. 





uwisr^f. 



Schedule of enactments repealed. 

SCHEDULE 1. 

{See section 2.) 

REPEAL OP ENACTMENTS. 

Regidations of the Bengal Code. 


9C3 


Kumber nnd year. 


VIII of 1793 


Xir of 1805 


V of 1812 


XVIlIof 1812 


Subject of llegululion. 


A llejrulation for re-ennet- 
ing with modifications and 
amendments the rules for 
the Decennial Settlement 
of the Public Kevenue 
payable from the lands of 
tlie zairundars, independ¬ 
ent taluqdars and other 
aetiud proprietors of land 
in Ilcngal, Jlehar, and 
Orissa, passed for those 
Provinces respectively on 
the 18th September, 1789, 
the 25th >3ovember, 1789, 
and the 10th February, 
1790, and subsequent dates. 

A llegnlation for the set¬ 
tlement and collection of 
tlie Public Revenue in 
the zila of Cuttack, in¬ 
cluding the parganas of 
Pattaspur, Kummadi- 
chour, and Bagrae, at pre¬ 
sent included iu the zila 
of Mi«^napur. 

A Regulation for amending 
some of (he rules at pre¬ 
sent in force for the collec¬ 
tion of the Laud revenue. 

A Regulation for explain¬ 
ing Section 2, Regulation 
V,' 1812, and rescinding 
Sections 8 and 4, R eguhi- 
tion XLIV, 1793» and 
Sections 3 and 4, Regula¬ 
tion L, 1795, and tmactiug 
other rules iu lieu thereof. 


Extent of repeal. 


’ Sections 51,52, 53, 
54, 55, ()4 and 65. 


* Section 7. 


^ SectIon.s 2, 3, 4, 26 
and 27. 


d’lie preamble ami 
sectiems 2 and 3, 


* See tlie Table, page xxi of the Author’s Diyeit of the Law of Ltiiidhrdunti 
Tenant in BcngaL 
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The Behgal Tenancy Act, iSSy. 
SCHEDULE 1. 

Itejulatiom of the Bengal Code. —(Contd.) 




Number and year. 

Subject of Ueguladon. 

Extent of repeal. 

XI of I8i5 ... 

^ A Regulation for declaring 
the rules to be observed 
in determining claims to 
lands gained by alluvion 
or by dereliction of a river 
or the sea. 

Ill clause 1 of sec¬ 
tion 4, from and 
including the 
words nor if an¬ 
nexed to a sub¬ 
ordinate tenure” 
to the end of the 
clause. 

Acts of tlie. Benijai Coiinc\ 

ii. 

Number ami year. 

Subject of Act. 

Extent of repeal. 

VI of 1862 

An Act to amend Act X of 
1859 (to amend the law 
relating to the recovery of 
rent in the Presidency of 
Fort William in Bengal). 

^ The whole Act. 

IV of 1867 ... 

An Act to exjilain and 
amend Act VI. of 1862, 
passed by the Lieutenant- 
Governor of Eengul in 
Council, and to give vali¬ 
dity to certain jmignients. 

2 The wl-role Act. 

Vniofl8C9 ... 

An Act to aineml the Pro¬ 
cedure in suits between 
Landlords and Tenants, 

The whole Act. 

Vniofl879 ... 

An Act to define and limit 
the powers of Settlemeiit- 
oflicers. 

The whole Act, 

Act of the Governor General m CovMciL 

Number and year. 

Subject of Act. 

Extent of repeal. 

X of 1859 ... 

1 

An Act to amend the law 
relating to the recovery of 
rent in the Presidency of 
Fort William in Bengal. 

~ The whole Act. 

• Tliesc Acts are still in force hi the OiviJiiou cf Orissa.^ 

see aection 3 of The ' 


'J^^nitttJcy Act, 






































OV INDIA 


FORM OF RECEIPT 


FORM OF RECEIPT 



7i^? 


PARTICULARS OF THE HOLDING (LANDLORD’S PORTION). ^^6 PARTICULARS OF THE HOLDING (TENANT’S PORTION). 


Serial nimiber of Eeceipt 
Estate ; Village ; Thana 

Tenant’s name , Son of 

Particulars of the holding— 

Nukdi.^ Bi'ghas ; rent Rs. 

Eavnlif^ Bighaa ; Mannds ,• or Es. 

(Julkur.* * Rs. 

< Bunkur,^ Rs. 

(Pliulkniv" Rs. 

Government Cesaes | pubu^'workrCesa, Rs. 
Signature of the Landlord or his Authorized 
Agent 





Serial number of Receipt 
Estate ; Village 

Tenant’s name 
Particular3 of the holding— 
XuMl.^ Bigh^ 

Bighas 


: Thana 

, Son of 


rent Rs. 

; or Rs. 




: Maiinds 
r Julkur.^ Re. 

< Biuikur « Rs. 

(PbulknrT Rs. 

\ Road Cess, Rs. 

"j Public Works Cess. Rs. 
Signature of the Landlord or his Authorized 
Agent 


Government Cesses 


Section 55 of the Bengal Tenancy Act, 1885, provides as follows :— 

(1) When a tenant makes a payment on account of rent, he may declare the year or the year and 

instalment to which he wishes the payment to be credited, and the payment shall be credited 
accordingly. 

(2) If he does not make any such declaration, the payment may be credited to the account of such year 

and instalment as the landlord thinks fit. 


^ “ Bonliur” raeana fort'sc rights. 

“ i'Uulkujr'’ means the right of tahiug fruit. 


O 

cx 


3 “ Nukdi” means land held at a money rent. 

4 “ Baouli ” means land held at h real payable in kind. 

* “ Julkur" means fishery rights. 


SCHEDULE 11. 

FORMS OF RECKirT AND ACCOUNT. 
(See sections 56 and 57.) 







Current on account of 
kiat® 







DETAILS OF PAYMENTS (LANDLORD’S PORTION). 




li 

C is 

rs ^ 
g-5i> 
s 

*r P 
<u ^ 

2 

>. 

2 o 

^ yi 

“I.- 
® =-’2 
« o - 

Nckdi. 

Baocli. 

JcLKDIt, &C. 

Current on account of 

klal® 

« 

o 

a 

8.2 
» JC 
® • 

a 

o 

s ^ 

u V 

Current on account of 

crop 

o 

it 

o 

U u 
fi e 

|l 

1 

s * 

S3 

O 

c * 

o 

2 ^ 

a 

p 

u 

11 

< 

















i 
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Cesses. 


>- u 

H 


§L 


VD 

c\ 

0\ 


‘’-4 


Ul 

i ^ 

I 


a 


S. 


f 

I 

Ik 

A 




‘ Kist*’ means an instaioaeut of rent payable in money. 
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FORM OF ACCOUNT. 

1. Year 

2. Tenant’s name 






FORM OF ACCOUNT. 




8. Particulars of holding—(area, rent, &c,) 

Bighas Eate Rs. A. P. 

Nulidi 

Government Cesses 


Haouli 
Julkur 
Bunkur 
Phnlkur .. 


2 . 

“ 3. 


Bigbfe Maunds Rs. A. P. 




Maunds Es. A. P. 


4. Demand of the year 

5. Balance of former years (Bakaya) 


Year 

Tenant’s name 

Particulars of holding—(area, rent, &c.) 

Bighas Rate Rs, A. P. 

Nukdi 

Government Cesses 

Bfghas Maunds Rs. A. P. 

J3aouli 
Julkur 
Bunkur 
Phulkor ... 

Demand of the year 
Balance of former years (Bakaya) 


Maunds Rs. A. P. 


Rs. A. P. 




Eg. A. P. 


CO 




6. Total demand (current and arrear) ... 

r Current demand 
^ 7. Paid each on account of < 

(. Arrear demand 

Maundg 

8. Paid in kind ... ... 

Rs. A. P. 

9. Balance outstanding at end of year 9. 

10. Signature of the Landlord or his authorized Agent 10- 


Paid each on account of 


Total demand (current and arrears ... 

^Current demand... 

^ Arrear demand ... 

Maunds 

Paid in kind ... ... 


Re. A. P. 

Balance outstanding at end of year 

Signature of the Landlord or his authorized Agent 


<SL 


VO 

c?\ 

"Vi 


Schedule of Forms. 
SCHEDULE \\.—{ConW..) 











The Bengal Tenancy Act, rSS$. 

SCHEDULE HI. 
LIMITATION.— sec/.oH 184.) 
Part I. - S?nts. 



Description o! Suit. 

Period of 
Limitation, 

Time from which period 
heghis to run. 

1, To eject any tenure-bolder 
or ralyat on account of any 
breach of a condition in 
respect of which there is a 
contract expressly provid¬ 
ing that ejectment shall be 
the penalty of such breach. 

One year 

The date of the 
breach. 

2, For the recovery of an ar- 
rear of rent— 


The date of the ser¬ 
vice of notice of the 
deposit. 

(a) when the avrear fell 
due before a deposit 
was made under sec¬ 
tion 61 on account 
of the rent of the 
same holding. 

Six months ... 

(h) in other eases 

Three years ... 

'fhe last day of tlie 
Pengali year^ in 
which the arrear fell 
clue, where that year 
prevails, and the Inst 
clay of the month of 
Jeyfc of the AiriH or 
Fasli year in which 
the arrear fell due, 
where either of 
those years prevails. 

3. To recover possession of land 
claimed by the plaintiff as 
an occupancy raiyat. 

Two years ... 

The date of dispos¬ 
session.^ 


Part If.— Appeals. 


Description of Appeal. 

Period of 
Limiiation. 

Time from which period 
begins to run. 

From any decree or order under 

Thirty days... 

The date of the de¬ 

this Act, to the Court of a 
District Judge or Special 
Judge. 

cree or order ap¬ 
pealed against. 


9 8eo I. L II. 6 Calc. 325. 

’ See 9 0- L. R. 139, 253; 1, L. It. 6 Calo. 246 ; I, L. R. 7 Calc. 442; I, L. R. 8 Calc. 365; 
I. L R. 9 Calo. 147,280,423. 


























L i mitatwii-Schedide. 

Fart II — Appeals —(confiiuitMi). 
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Description of Appeal. 

....... 

Period of , 

Limitation 

.Time from wliich period 
begins to run. 

From any order of a Collector 
under this Act to the Com¬ 
missioner, 

1 

Thiity clays 

1 ^ 

The (late of the order 
appealed against. 


Tart III,— Applications. 


Description of Application, 

Period of 
. Limitation. 

Time from which period 
begins to run. 

6. For the execution of a de¬ 

Three years 

(1) The date of the 

cree or order made under 
this Act, or any Act re¬ 

decree of order; 
or 

pealed by this Act, and 


(2) where there has 

not being a decree for a 
sum of money exceeding 
E8. 500, exclusive of any 
interest which may have 
nocrned after decree upon 
the sum <lecreed, but in¬ 
clusive of the costs of exe¬ 


been an appeal, 
tlie date of the 
final decree or 
order of the 
Appellate 
Coin t; or 

(3) where tliere has 

cuting such decree; except 
where the jndgment-debtoi' 
has by fraud or force pre¬ 
vented the execution of the 
decree, in which case the 
period of limitation shall be 
governed by the provisions 
of the Indian Limitation 
Act, 1877.* 


been a review 
of jtulginent, 
the date of the 
decision passed 
on the review. 


^ 6 W. ll. Act X, 8, 84; 24 W. R. 442 : 4 ». L, R, F. B. 82; 8 0, L. R. 409 ; S. C. 

I. L. U. 7 Calc. 127: 12 C. L. ll. 58, 818 ; 1. L. R. 3 Calo. 548: I. L. U.6 Calc, 554: 
I. L R. 9 Calc, 380,711* 

























OBSERVATKWS. 


The foihAvIng observations may be useful to tbose who 
liave to administer the Act:— 

§ 1. 'I'lie Act does not npply to tlie Division of OrtSwsa or llie 
Trovint'e of Assnin. It may be extendetl to the Division of Orissa 
niidoi the provisions of subsection 3 of seoiion 1. Mejiiwvhile Acts 
X of 1859, VI (H C.) of 1864 iiiul IV (H. G.) of 1867 are in force in 
this Division. As toSylliet, wliich is now included li\ the Assam Chief 
(^ommis.'ionersljip, see Notificiition of 24th February 1870, pa^e 
361 of the Calcntta Gazelle of the 2n(l March 1870; and Not^ification 
Xo, nil of the 22nd August 1868, p. 535 of tlie Gazette of India 
of 24tli August 1878. As to the I’rovince of Assam, sec I. L. U. 
6 Cak*. 196: 9 Calo. 330, The Btuigal Tenancy Act might be extended 
the rroviace of Assam under the provisions of section 5 of The 
Scl>cdiiled Districts Act, XIV of 1874, 

§ 2. Witli reference to the auhject-matter of Chapter XXIX, anle^ 
pp. 774-784, The SeUlement OlliceiV Act^YlII (B. 0-) of 1879, 
has been repealed by '1 he 4’enancy Act, and Government has now 
given up tlie special [irocedare by wliicli it Avas able to enhance 
rents in its own estates iipfm principles and in n manner not avuilablo 
to other lamllords. Government still, however, retains the special 
proccMhire for the recovery of rents in its own estates and in the 
estates of private iiulividiials under the miinng(Mnent of its Revenue 
Ollicers (see anlCy pp. 781, 961), the basis of this pvoce<liire being that 
the rent is presumed to be due until die tenant proves that it is not due. 

§ 3. 'The former Laiidlonl and 'renant Acts (X of 1859 and V’ill 
(li.C.) of 1869) were construuii to apply only to land used or to bo 
used for iigiicultuial or borticuhnrul purfioses—2 W. R. Act X. 
39: 19 W. K. 200: 20 W. B. 341: 23 W. K. 433: 2 B. L. II. 
Appen. 39; 3 B. L. 11 . A. C. 283: 9 B. L. B. 97, 101, 121 : 1 Agra 
F. B. 15. See also Board’s BnJ. 47 ; W. 11. Jan.—July 1864, 
p. 78 : 2 \V. U. Act X. 9:8 R. 90, 250 : 23 W. 3i. 61 ; AInrsh. 
401 : 1 Inch Jur. N S. 428 : 3 Agra Bep. 52 : 9 B. L. 11. 105 note, 
108 nofe^ 1€9 note^ IK^notc, M’hen the'I'enancy Bill was before the 
Legislaiiv'e Council, it was proposed to introduce into it express 
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ling its application io land which is the subject of agri¬ 
cultural or horticultural oullirntiou, or is used for purposes inci* 
dental thereto.” But the proposal was negatived, and it was co'nsi- 
dered better to leave it to the Ctuirts to a})ply the law — see pp. 640- 
643 of the SupplcmeiU to the Gazette of India of April Aihj 1885. 

§ 4. The Tenancy ^Vet does not reproduce tlie piaivisions of the 
old hnv about pottahs and huhuUyois^ and ruiyais being entitled t«> 
j)oUafi.'i ; but instead thereof the provisions of section 158 will bo 
found more practically useful. 

§ 5. The Teruincy Act does not contain any provisions as to 
apportionment of reut^ which are very much rei|uired —See Digest, 
pp. 13 note, 14 note: L L. E. 5 Calc. 902: 1. L. 11. 11 Calc. 284: 33 
and 34, cap. 35. s. 1. 

§ 6. The I’ennucy Act does not reproduce the provisions of the 
old law as to suits for money or papers against agents employed by 
landlords in the management of hind or collection of rents—or the 
special rule of liniitatiou applic.able to such suits. Such cases will 
now be governed by the general law. 

§ 7, The provision of the old law that stuhnrakars and iehsildars 
of estates under khas uiunagement may .sue and be sued, has not been 
re}>roduced in The Tenancy Act—See Digest, p, 104. 

§ 8. The Legislature refused to intn)duue into The 'I’enancy Act 
a [irovision to the effect that a non-occupancy raiyat .shall be liuble to 
ejectment for disclaiming the title of his landlord before any public 
oflicer or Court—See pp. 55-57 of the Extra Supplement to the 
Gazette of India of '2nd May, 1885. ‘’J’here has, however, been no 
refveal of the case-law which decided that a tenant is liable to for- 
feituie fur directly repudiating the relation of landlord and tenant 
and setting up an adverse title iu himself or in another —2 IV. K. 
Act X. 2: 7 W. ll. 145: 18 VV, II. 465: 19 \V. K. 95: 25 W. It. 
147, 448: I C. L..II. 421 : 2 C. L. ll. 208: 12 C. L. It. 414: I. L. 
R. 6 Calc. 436 : I. L. ll. 10 Calc. 41. 

§ 0. The provision of the old law (section 105 of Act VIII (13. C.) 
of 18.69) as to the grant of free proce.s.s, when a person is unable to pay 
the coet thereof, has not been reproduced in The 'renaucy Act. 

§ 10. Tlie restriction that there may not be a review more than 30 
days after judgment in Courts other than the High Court (section 103 
of Act Till (B. C.) <»f 1869) lias not been reproduced* 

§ 11, The provision of the old law (section 53 of Act Till (B. C.) 
of 1869) for immediate execution iu certain cases of ejectuieut bad not 
been reproduced—See section 148 {g) ante. 

§ 12. The provision (section 50 of Act Till (13. C.) of 1869) that no 
warrant of arrest before jiulgnient shall be issued in a suit for arrears 
of rent due in rc.spect of a tenure liable to sale iu execution of a 
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decree foi* its own rent, Uas not been expressly reproduced in 'Phe 
Tenancy Act: but inuier sectiou 143 (1) tlie High Court can call such 
tt provision into operation. 

§ 13. The prolabition of the old law against simultaneous execu¬ 
tion against person and property (section 57 of Act VIII (B. 0.) of 
1869: section 17 of Act VI (B. C.) of J862) liiis not been reproduced. 

§ 14. Tbe old law that a tenure uiiglit not be sold In execution of 
u decree lor arrears of rent while otlier proce.ss of execution was in 
force, has not been reproduced in'The Tenancy Act: nor has the 
prorision that a tenure may not be sold in execution of a decree 
obtained by a co«sharer for bis share of the rent, until the judguient- 
debtor^a movable property witlnu the jurisdi . tiou of the Court baa 
been seized and srdd (see ari, 151 of the Digest). 

§ 15. The special provisions of the Rent Law ns to payment into 
Court, after suit brought, of money tendered or money not tendered 
before action (see arts. 170, 171 of the Digest) have been omitted 
from The Tennucy Act, the general provisions of Oliojiter XXIII, 
sections 376-379, of the Code of Civil Procedure being sufiicient. 

§ 16. The provisions of section 18,8 of The Tenancy Act as to 
joint landlords alter very materially the case-law on the subject; but 
these provisions apply only to acts which the landlord is^ under the 
Act, required or authorized to do. 

§ 17. Tlie Tenancy Act does not make any express provision of 
limitation for a case in whioli tlm landlord is unable to sue for his rent 
in consequence of the relation of landlord and tenant being .suspended 
for u time as the result of legal proceedings which are ultimately 
reversed by a superior tribunal. Tbe case-law, therefore, remains 
unaltered—see 12 Aloo. In. Ap. ‘244; S. C. 2 D. L. R. P. 0. 11; 
S. 0. 11 W. R. P. C. 5: 8 B. L. R. 536: 19 \V. R. 18: 23 W. U. 
281: L L. R. 3 Calo. 6, 791, 817: L, li. 9 I. A. 82 ; 8. 0. 1. L, R. 
9 Calc. 255: 12 C. L. R. 129. 

§ 18. Tbe Index which follows is, as it purports to be, an Imlex to 
the law of landlord and tenant in Bengal. The portions of it which 
refer to The Tenancy Act are in ordinary type ; while tl)ose portions 
are in Italics which refer to the law which is to be found elsewhere 
than in Thj Tenancy Act. This distinction may be found useful for 
])ractical purpitses by those who have to administer the law; and 
may assist the work of future codification, if undertaken hereafter. 






INDEX 


TO THE 

LAW OF LANDLORD AND TENANT 

IN BENGAL. 

- ^ - 

iV”.5.—Those portioaii of the foliowinfj Index which refer to The Bengal Tenancy Act are 
in ordinary type. Those portions which refer to the law not included in that Acty are in Italics. 

A. 

ABANDONMENT: 

of his holding by a raiyat, s. 87 (1). 

landilord treating holding as abandoned to file notice in Collector s office, s. 87 (2), 

suit by raiyat to recover possession on ground that he did not voluntj^’dly aban¬ 
don, 8. 87 (3). 

landlord to offer abandoned holding to sublessee under registered instrument, 
8. 87 (f:). 

if sublessee refuse, or neglect to accept, sublease may be avoided, 8. 87 (4). 
ABATEMENT:—See AUerafAcn, IteducMon, lltnt, 

ABWABS: 

imposition of. by landlords declared illegal; and stipulations for, void, s. 74. 

penalty on landlords for exacting money or portions of produce in excess of rent 
lawfully payable, s. 75, 

ACCOUNT.S - 

tenant entitled to statement of account at close of year from his landlord, s. 57, 
landlord to retain a copy of such statement, s. 57 (3). 
penalty for not furnishing or failing to keep counterpart of, s. 58, 

Local Government to prepare forms of this account for sale, s, 69. 

ACQUISITION: 

of land by landlord for building or other useful purpose, s. 84. 

ADDITIONAL JUDGE : 

no appeal from decree or order of, in certain cases, s. 153, 

AGENT :—See (hmaslitas, Joint Landlords. Kaihs. 

appearance, application, or act before Court or authority may be made or done by 
agent authorized in writing by landlord, s. 187 (1). 

notice required by Tenancy Act may bo served on agent empowered in writing 
by landlord to accept service, s. 187 (2). 

document may be signed or certified by agent authorized in writing by lamllord, 
s. 187 (3). 
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Int/eA: to the Law of 

defijiition of the term in The Tenancy Act, s. 3 (11). 
settlement of rent to take effect from beginning of next, s. 110, 

ALLUVION :—See MUration^ Fluvial Action* 

ALTERATION : 

of rent on alteration of area, s. 62.---See lient. 

■ r raiyat’s right to, may not be taken away by contract made after passing of 

Tenancy Act, s. 178 (3) (/), 

'?! I APPEAL :—Ufivenue Authorities' Summary Procedure. 

'T from Reventie-officer Tio Special Judge in proceedings for preparation of Record 

y of Rights or for settlement, ss. 108 (2), 110. 

and from SpecialJudge to High Court, ss. 108 (3), 119. 
no appeal from orders of Civil Court in matters relating to distraint, s. HO. 

J, . ’ no appeal from District. Additional or Subordinate Judge in suit for rent not 

( 0 exceeding Rs. 100, s. 153 (a). 

; or from speciaUy empowered oSioer in suit for rent not exceeding Rs. 50, 

■ s. 153 {by 

unless question of title or of right to vary rent or of rent annually payable 
has been tried, s. 163. 

appeal from decree or order of District or Special Judge to be instituted within 
thirty days, art. 1 of Sohed, III. 

from order of Collector to be instituted within thirty days, art. 6 of Sched. III. 
APPRAISEMENT :~See 
APPROPRIATION: 

of payments made on account of rent, s. 65. 

\ ARREARS: 

what is an arrear of rent, s. 64 (3). 
arrears of rent how recoverable, as. 65-68. 

* in what cases by sale of tenure or holding, s. 65. 

in what cases tenant in arrear may be ejected, s. 66, 
damages where rent is withheld or claimed without reasonable cause, s. 68. 

1 c/ '<rcnt of tenure or undertenure^ on which ri-ght of Holling for arrears has been 

-4’ ' specially reserved—See Summary Sale. 

interest recoverable on arrears of rent, and at what rate, s. 67. ' 

suit for recovery of arrear of rent due before deposit of rent of same holding to 
be instituted within six months after service of notice of deposit, art. 2 (a) of 
Sched. III. 

for recovery of arrear of rent in other cases to be instituted within three years 
from last day of year in which it fell due, art. 2 {b) of Sched. HI, 

^*ecorery of rent after three years, when relatwn of landlord and, tenant interme^ 
diately suspended—Explanation to Art. 78 of the Digest, p. 972, ante, 
claims recoverable as arrears of rent—See Claims Recoverable as Arrears of Rent, 
form of plaint in suits for arrears of rent, e. 148 (&). 

provisions of Tenancy Act as to suits for recovery of, to apply to pasturage rights, 
forest rights, fisheries and the like, s. 193, 
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for purpose of uppraisiiig or dividing produce in ease of produce-rente, s. 70 (1), 
for estimating compensation for improvements, 3. 82 (d), 

ASSIGNMENTSee Transfer, 

ATTACHMENT: 

if paini tcnm'e, if transferee omit to register^ s. 7, lleg. VIII. of 1510, 
ATTENDANCE: 

of tenant may not he compelled hy his landlord^ ante^ p. 880. 
AUCTION-PURCHASER :-~Soe Purchaser, 

AVOIDANCE: 

of tenures, leases, &c. by sale for arrears of revenue or rent—See Inexmibranees, 
Sale^ Suirmary Sale. 

eniictnient relating to, of tenancies and incumbrances on sale for arrears of 
revenue not affected by Tenancy Act, s. 105 (c). 

AWAY-GOING CROPS : 

rules as to, when raiyats are ejected, s. 158^ 

B. 

BASTOO-LANDSec Homestead, 

BEERBHOOMSee GhatwaU, 

BENGAL EMBANKMENT ACT: 

claims wider, 7 *eGoverahle as arrears of rent, ss, 49, 61 of Act YI (B.C.) of 1873. 
BENGAL SURVEY ACT : 

claims wider, recoverable as arreas of rent, s. 38 of Act V (B, 0.) of 1875, 

B ENG A L TEN AN C Y ACT:—See Com mencemen t , Extent. 

not to affect powers and duties of Settlement-Officers, s. 195 Qi). 
or realization of rents in estates belonging to Government or under manage- 
ineut of Court of Wards or Revenue Authorities, s. 195 (h). 
or avoidance of tenancies or encumbrances on sale for arrears of revenue, 
8.195 (^f). 

or enactment for partition of estates, s. 195 {d'). 
or enactment relating to patni tenures, s, 195 {e'). 
or other special or local law not repealed thereby, s. 195 (/). 
to he read subject to every Act subsequently passed by Lieutenant-Governor of 
Bengal in Council, s. 196. 

BEQUEATH :-~See Transfer. 

BOUNDARIES : 

of land to be shown in plaint for recovery of rent, s. 148 {h). 

BREACH:—Sec I^cctincnt, 



ASSESSORS : 
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BUJI.DTNTG: 

acquifcition of land by landlord for building and other purposes, a. Si, 
lease of land for form amnt^ hom far protected on sale for arrears of revenue^ ss, 37, 
62 of Act XI of 1869. 

on sale of transferable tenure, b, 13 of Act YII (B. C.) of 1868. 

BURDWAN See Itooghly and JDHrd7oan Drainage Act, 

BURNING-GROUND : 

lease of land for, how far protected o?i sale for arrears of revenue, as. .37/62 of Act 
XI of 1859 ; s. 12 of Act VII (B. C.) of 1868. 
on sale of tenure or holding for arrears of its own rent, s. 160 (<?). 
BURYING-GROUNI): 

learn of land for, how far protected on sate for arrears of recenue, ss. 37 , 52 of Act 
XI of 1859 ; s, 12 of Act VII (B. 0.) of 1868 . 
on sale of tenure or holding for arrears of its own rent, s. 160 (f), 

C. 

CAIX’UTTA: 

The Bengal Tenancy Act dees not extend to, s. 1 (3). 

CANAL: 

lease of land for, hmo far protected on sale of estate for arrears of reveJinc, fis. 37, 

62 of Act XI of 1859 ; s. 12 of Act VIX (B. C.) of 1868 . 

on sale of tenure or holding for arrears of its own rent, s. 160 (c). 
CANCELMENT :--SGe Lease. 

CASTE: 

of raiyat when considered in settling his rent, s. 31 (^c). 

CERTIFICATE -See Revenue Authorities' Summary Procedure. 

CESS ;—See Abwdbs, Itoad-Cess. 

claims for,recoverable as arrears of rent, s. 47 of Act IX (B. C.) of 1880. 
no rent recoverable for land or tenure of which return not lodged under “ The Cess 
Act," s. 19 of Act IX ( B. C.) of 1880. 
or for land not included in the return, s. 20, id, 

CHOTA NAGPORE: 

si)ecial Acts for, not affected by provisions of Tenancy Act, s. 195 (/). 

CHUR LAND:-Seei>m7*fl//. 

CIVIL COURTS:—See High Court, fudioial Procedure, Record of Rlyhts. 

to bo guided by same rules as Revenne-Oificers in deciding what is khamdr land 
B. 120 (3). 

distraint order to prevail over attachment by, s. 139. 

CLAI5I“See Sale for Arrears under Decree. 





Landlord and Tenant 


zn 


Bengal. 



IS EECOYERABLK AS ARREARS OF RENT; 
claims wider The IJooghly and Burdivun Drainage Act,^' 8, 33 of Act T (B, C.) 
of 1871. 

claims for Boad Cess and Puhlie Worhs Cess^ s. il of Act XI (B. CA of ISBO. 
clahm under “ The Bengal Em bankment u\ctf ss. 40, 51 of Act VI (B. C.) of 1873, 
claims under ^ The Bengal Survey Aetf s 38 of Act V (B. 0.) of 1875. 
COLLECTOR See ’Measurement^ Jlevenue Officer. 

definition of the term in Tlio Tenancy Act, s. 3 (16). 

to give notice to landlord of transfer of, or succession to, permanent tenures, 
83. 12-17. 

jurisdiction of, in case of produce-rents, ss. 69-71 See Produce-Rents, 
in relation to improvementa on raiyats’ holdings, s. 78. 
certificate of, that land is wanted by landlord for building or other sufficient 
purpose, 8, 84. 

to cause publication of notice of entry by landlord on abandoned holding, a. 87 (2), 
to serve notice of avoidance of incumbrance, s. 167. 

may, on application, declare that land has ceased to be chur or dearali land, 

3 , 180 ( 3 ). 

appeal firotn order of, to be instituted within 30 days, art, 5 of Sched. III. 
recovery of rent payable to, see Revenue Authorities' Summary Procedure^ 
COMMENCEMENT: 

of The Tenancy Act,^ s. 1 (2). 

COMMUTATION ; 

of rent payable in kind by occupancy raiyab, s. 40. 

raiyat’s right to, may not be taken away by contract made after passing of The 
Tenancy Act, s. 178 (3) (y). 

COMPENSATION ; 

for improvements to raiyat ejected from bis holding, ss. 82, 83 :—See Improvements, 
no forfeiture where money-compensation a sufficient remedy, s. 156, 

CONTRACT: 

enhancement of money-rent of occupancy raiyat by, a. 29. 

certain rights not affected by contracts made before or after passing of Tenancy 
Act, B, 178 (1). 

acquisition of occupancy right under Tenancy Act nob affected by contract made 
since 15bh July 1880 and before passing of Tenancy Act, s. 178 (2). 
certain rights not affected by contracts made after passing of Tenancy Act, 
B. 178 (3). 

lease for reclamation of waste land nob affected by above provisions, s. 178, 
proviso (i), 

nor is contract debarring raiyab for 30 year.^ from acquiring occupancy-right 
in waste land reclaimed by landlord, s. 178, proviso (ii). 
nor is contract for temporary cultivation of orchard land with agricultural 
crops, s. 178, proviso (iii). 

rent may be imposed or increased, notwithstanding controfct, when revenue is 
imposed or increased in respect of area nut permanently settled, s. 192. 

1 It is propoaci to bring tbo Act into force ou iUe Ist ^Tovembtr 1«S5. 
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rO*OWNER -.—See Co sharer h, Manager, 

CO-SIT A RERS See Joint Landlord. Jvuit Undidded Estate^ Partition:: 

oocnpaiij-right acquired by, ceases to exist, a. 22 (2). 

person having occupancy-right and becoming a co-sharer does not lose this right, 

8 . 22 . 

deposit of rent by tenant unable bo obtain joint receipt of, as. 61 (1) (<”)» (2) I 
62 (2) ; 03 (2). 

must act collectively or by agent authorized by all, s. 188. 

COUNTEItFOIL:--See Mecelpt. 

COURT OF WARDS:—See Lease, . 

rent in estates nn(krvia7iagement of, ]io7V recoverable, snhsection (7) (f section 7 
of “ The Ptfhlic Beniands Recovery Act,'" (B C.) of 1880. 
these provisions not affected by The Tenancy Act, s. 195 (5). 

CROPS:—See Awmj-going Crops-, Distraint, 

enhanoemeiib of rent of laud held at specially low rate in consideration of culti¬ 
vating a particular crop. s. 29 (iii). 

cominutation of rent paid on the estimated value of a portion of the crop, or at 
rates varying with the crop, s. 40. 

Local Oorernmeut may empower Revonuo-Officer to cub and thresh, and weigh 
produce, s. 189 (1) (c). 

CUSTOM: 

local custom to be regarded in deciding what is khdmar land, s. 120 (2). 

homestead held by raiyat bthevwUo than as part of his holding to bo regulated 
by local custom or usage, s. 182. 

Tenancy Act not to alfeot any custom, usage, or customary right not inconsistent 
with its provisions, s. 183. 

D. 

DAKHILAH See 

PoiiaUies aiiil Damages, 

DAR-PATNI: 

incidents of a dar-patni under-tenure, ss. 1 and 4 of Reg. VIII of 1819. 

DEARAH LAjN’D:. 

raiyat not to acquire ocoiipancy-righb in chiir or dearab laud until ho has held 
for 12 years, s. 180 (1). 

meanwhile liable to pay such rent ns may be agreed on, s. 180 (1). 

Collector may, on application, declare that land has ceased to be chur or dearah, 
8 . 180 (3). 

DECREE :~See Execution, Judicial Procedure, Sulefot* Arreai^s under Decree, 

DEFINITION : 

of terms in The Tenancy Act, s. 3. 
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to (lepoj^it rent in Coxirt may be nnido in wbat CRSca, 61 
to be ill wbab form, s. 6) (2). 
effect of receipt by Court for rent deposited, s. 62. 
notification and notice of deposit, e, Gd. 
payment of deposit to landlord, or refund to depositor, s. (U. 
suit for rent prior to that deposited to be brought within six months, aH. 2 (tt), 
Sched. III. 

/i// teihtire-hoUer to prevent aaoldmce of his tenure hy snle foi* arrears of rovenue^ 
DofActXTof I3o9. 

hy nniUrtpjmiuhhMer to prevent avoidance hy summary sale of patni or sintllar 
tenure^ cL 1, 2 of s. 13 of Heg. VIII of 1819. 

DILUVION : 

ns a ground Of reduction of renb^See Alteration^ llent* 

BTSPCJTE :-^S 0 e Becord of RlgUs, 

DISTRAINT: 

landlord of raiyat or uader-raiyat may apply bo Civil Court for, s. 121, 
allowable to recover rent due not more than a year, and for which no security 
nccepted, s, 12 K 

what crops or other products may be distrained, s. 121 (a), {h), 
no application for, may be made by proprietor, &c,, nob registered under Land 
Registration Act, a. 121 (U. 

or for rerib ia excess of previous rent unless ymyable under a oontraot or by 
virtue of a proceerliag under the Act, s. 121 (2). 
or to distrain produce of part of holding sublet w'ibh landlord’s wiibton 
consent, s. 121 (3), 

form, contents, and verification of application for, s. 122. 

applicant to file with applbatioa such documentary evidence as ia necessary, 

s. 122 (U* 

Court may examine applicant: to aiiuib or reject application without delay, 
s. 123(2). 

may prohibit removal of produce pending disposal of application, s. 122 (.3). 
suspension of disbraint order made a considerable time before crop is ready, 
s. 123 (1). • 

distraint order to be executed by offijer deputed for the purpose, mode of dia- 
traiu b, s. 121. 

notification of distraint in accordance with rules made by High Courts, s. 124. 
produce that cannot bo stored not to be distrained loss than 20 days before it is 
ready, s. proviso^ 

distraining officer to servo defaulter with written demand of arrear and costs 
with account, s. I2r> (1). 

to serve also other person whom he has reason to believe to be the owner of 
the distrained property, s. 125 (2y 

service to be personal, if possible ; if not, then substituted service, s. 125 (3). 
distraint not to prevent person from reaping, gathering or storing, a. 126 (!)♦ 
if person entitled fails to reap, &;c. distraining oJficer may, s. 126 (2)* 
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distrained property to remain in charge of distraining officer or of person 
appointed by him. s. 126 (3). 

unless demand satisfied, proclamation to issue for sale in. not less than three or 
more than seven days, s. 127 (1). 

but 80 that crops that can be stored may be ready for storing before sale, 
8. 127 (1), 

sale-proclamation to be stuck up on oonspictious place in village, s. 127 (3). 
sale to be at place where property is, or where sale can be to best advantage, 

B. 128. 

cropfl that can be stored not to be sold till stored or ready for storing, s. 129 (1). 
crops that cannot be stored may be sold standing—-right of entry to remove, 
s. 129 (2). 

sale to be by public auction in lobs; distraint to be withdrawn when demand 
satisfied, s. 130. 

postponement of sale, if fair price nob offered, s, 131. 

|)rice bo be i)aid at once or when officer directs—resale in default, s. 132. 
purchaser to get certificate describing property and price paid, s. 133. 
application of sale-proceeds to (1) costs, (3) arrears, (3) refund to owner of pro¬ 
perty, s. 134. 

officers holding sales and their subordinates prohibited from purchasing, s. 135. 
if amount of demand deposited in Court or with distraining officer, distraint to 
be withdrawn, s. 130 (1). * ^ 

and receipt given for amount deposited, s. 136 (1). 

distraining officer to pay into Court at once amount deposited with him, 
8. 136 (21. 

receipt to afford full protection for subsequent claim for same arrears, 
s. 136 (3). 

deposit to be paid to applicant for distraint after one month, unless suit insti¬ 
tuted in meantime, s. 136 (4). 

receipt by landlord of amount deposited not a consent to tenant’s subletting, 
3. 136 (5). 

inferior tenant may deduct from rent payable to landlord amount paid under 
pressure of distraint, s. 137 (1). 

but this not to affect his right to sue for amount not deducted, s. 137 (2). 
right of superior landlord to prevail in cose of conflict between superior and 
inferior rights, s. 138. 

distraint order to prevail over attachment by Civil Court, s. 139. 
but surplus sale-proceeds not to be paid away without such Court’s sanction, 
s, 139. 

no appeal from orders of Civil Court in matters relating to distraint, s. l40. 
but suit for compensation will lie when distraint made on application not 
allowed by law, s. 140. 

Local Grovernment may, in special cases, authorize distraint without application 
to Civil Court, s. 141 (7). 

but person distraining must give notice to Civil Court, which will regulate 
subsequent proceedings, s. 141 proviso (2), 
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— Continued. 

Local Governmenfc may rescind its order, s. 141 (3). 

High Court may make rules to regrulate procedure in distraint, s. U2. 
penalties for wrong^ful acts of, or connected with, s. 186—See PemltieSn 
DISTRICT JUDGE: 

appointment and removal by, of manag^er of joint undivided estate, sa. 93-100. 
no appeal from decree or order of, in certain cases, s. 153. 
power of revision of, in cases in which no appeal lies, s. 153. 

DIVISION : 

landlord not bound by division of tenure or holding, or distribution of rent made 
without his written consent, s. 88, 

DOCUMENTS See Agent. 

DRAINAGE :—See Hooghly and Bardwan Brainage Act. 

of cultivated or oulturable land to be presumed an improvement, s. 76 (2) {o'). 
DWELLING-HOUSE: 

erection of suitable, by a raiyat to be presumed an improvement, s. 76 (2) ( /*), 
non-occupancy raiyat entitled to construct, maintain, and repair, e. 79 (1). 
lease of land for, protected on sale of tenure or holding for arrears of its own 
rent, s. 160 (c). 

E 

EJECTMENT:—See Purchaser. 

for non-payment of rent now limited to non-occupancy raiyats and under-raiyata 
B. 44 («). ’ 

of permanent tenurp-holders for breach of condition, ss. 10, 65. 
of raiyats holding at fixed rates for breach of condition, ss. 18 (d), 65, 
of occupancy raiyats, ss. 25, 65. 
of non-occupancy raiyats, ss. 44, 45, 46, 66. 
of under-raiyats, ss. 49, 66. 

what tenants may not be ejected for arrears of rent, s. 65. 
what tenants may be ejected for arrears of rent, s. 66. 

landlord may institute suit for, whether he has obtained a decree for arrears or 
not, s. 66 (1), 

and whether entitled or not by contract to eject for arrears, a. 66 (1). 
decree for, not to be executed if amount paid within fifteen days, s. 66 (2). 

Court may, for special reasons, extend time, s. 66 (.3). 
compensation for improvements to raiyat ejected from his holding, as. 82, 83. 
—See Improvements. 

no tenant to be ejected from a tenure or holding otherwise than in execution of 
a decree, s. 89. 

right of ejected raiyat as to away-going crop and land prepared for sowing, s. L56. 
in suit to eject trespas-ser, Court, if asked by plaintiff, may declare defendant 
, ■ liable to pay fair rent, s. 167. 

• no contract made before or after passing of Tenancy Act can e- title landlord to 
eject otherwise than under provision of that Act, s. 178 (1) (6*). 
suit for ejectment of tenure-holder or raiyat on account of breach of condition to 
be instituted within one year of breach, art, 1 of Sched. III. 
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:—See Bengal Emhaiihmnit Act. 

ENHANCKMENT -.-See Purrhaiter. 
of rent of tenure-holderp, ss, G*9. 

wheli ten.lire held from time of Pernitinenb Settlement, s. d* 

Umita of enhancement, s. 7, 
gj!‘ailiial enhancement may be directed, s. 8. 
no further enhancement for fifteen years, bs. 9, 113. 
of money-rent of raiyat having a right of occupancy, ss. 28-87. 
may be enhanced only under the proviBione of The Tenancy Act, s. 28. 
may bo enhanced by contract, subject to what conditions, a. 29. 
the contract must he in writing and registered, s. 29 Qx), 
enhancement mast nob he more than two annas in the rupee, s. 29 (h). 
no further enhancement for fifteen years, ss. 29 (.^), 113. 
proviso where higher rent paid for previous three years, s. 29 (i). 

where enhancement is in consideration of landlords improvement, s. 29 
(ii). 

where land previously held at specially low rate in consideration of culti* 
vating particular crop, a. 29 (hi), 
may be enhanced by suit on what grounds, s. 30, 

rules as to enhancement on ground of prevailing rate, 8. 31. 
as to enhancement on ground of rise in prices, s. 32. 

as to enhancement on grouud of landlord’s improvement, ss. ,81 (d), 33. 
as to enhancement on ground of increase in productive powers due to 
fluviftl^ijAion. s. 34. 

enhancemeiiii-uy suit to be fair and equitable, s. 35. 

Court may order progressive enhancement, s. 36. 
enhancement by rule of proportion applicable in what cases, s. 32 (/;)• 
service of notice of enhancement no longer a necessary preliminary, ante, p. 893. 
price-lists as evidence in proceedings for, s. 39 (6). 
of rent of raiyat not having a right of occupancy, S8. 43, 46. 

successive enhancement suits may not be brought at shorter intervals than dftccn 
years, ss. 37, 113. 

time from which decree for enhancement shall take effect, s. 164, 
of rent of area comprised in tenure in estate nob perjnaueubly settled, on expiry of 
temporary settlement, s. 191. 

powevs of^ exevcisnhle hy fLuvcliasec of pev^nanently-settled estate^ s, 37 of Act XI 
of 1859. 

ly purchaser of transfer able tenurey^- 13 of Act VII (B. C.) of 1868. 
ghatmds in Beerhhooni not subject to enhancement^ s. 2, Reg. XXIX of 1814, 

EXTRY UPON LAND: 

Local Grovernment may confer power of, on Revenue Officer, s. 189 (1) {h), 

ESTATE: " ' 

meaning of the term in The Tenancy Act, s, 3 (1). 

not permanently-settled—euhuucemeut of rent, or fixing fair and equitable rent 
in, ss. 191, 192.. 
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EXECUTION:—See Decree^ Judicial Procedure^ ^ale for Arrears imder Decree, 

applicafciou for, of decree or order uEcIer Tenancy Act, nob being decree for money 
exceeding Rs. 600, to be made wlfcliin three years from date of final decrea 
or order, art, 6 of Sohed. Ill- 

except where judgmcnb-debtoi* has4 by fraud or force prevented execution, in 
which case Indian Limitation Act to govern, art. 6 of Sched. III. 
of decree for ejectment to be stayed, if amount paid within 16 days, 6. 66 (2), 
to be issued on oral application in certain cases, S..1I8 (y). 
but not if decree be for ejectment for arrears, s. 148 (y). 

EXTENT: 

of The Tenancy Act, s. 1 (3), 

F. 

FARMER See IjdrL * 

FISHERIES ; 

provisions of Tenancy Act as to suits for recovery of arrears of rent to apply 
to, s. 193. 

FIXED RATES: 

rights of raiyats holding at fixed rates, s. 18. 
may not be ejected for arrears of rent, s. C5. 

FLUYIAL ACTION; 

as a ground of enhancement of rent, ss. 30 (/f), 34. 

FOREST RIGHTS ; ^1^'. 

provisions of Tenancy Act as to suits for recovery of arro^i^of rent to apply to, 
s. 193. 

FORFEITURE; 

upon breach of conditions of lease—See Ejectment, 
equitable relief to tenants against, s. 165. 


G. 


GARDEN; 

lease of land for ^ how far protected on sale for arrears of revenue^ ss. 37, 62 of Act 
XI of 1869 j ss. 12,13 of Act VII (B. C.) of 1868. 
on sale of tenure or holding for arrears of its own rent, s. 160 (o'), 

GAZETTE: ♦ 

publication in, of official price-lists of staple food crops, s. 39 (6). 
publication in, of rule made under The Tenancy Act to he conclusive evidonco 
that duly made, s. 190 (5). 

GHATWALS: 

incidents of tenures of, not affected by Tenancy Act, s. 181. 
improvbifj leases granted hy^ hi Deerlhoom, s. 1 of Act V of 1869. 
in Beerbhoom, not subject to enhancement, s, 2, Reg. XXIX of 1814. 
recovery of arrears of rent from, s, 6, id, 

R 3 
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GOVERNMENT:—See Local OovcrninetiL 

incliKlecMn the definition of the term‘‘lanclloril,’* s. 8 (4^ 

procedure for realization of rents in estates of, not affected by Tenancy Act, 
e. 196 (&> 

for thu ^roeeduTCy see Revenue Authority Supmary Procedure, 


GOVERNOR-aENERAL IN COUNCIL: 

sanction of, to survey and preparation of Record of Rights, s. 101. 
sanction of, to special settlement and reduction of rents, s. 112. 
approval by, -of rules made by High Court modifying Civil Procedure Code, 
8.143 (1). 


GtlMASHTAS: 

to be recognized agents of landlords although resident within the jurisdiction, 
s. 146. 


H. 


HIGH COURT : 

may make rules defining powers and duties of managers of estates and tenures of 
disputing co-owners, h. 100. 

to hear appeals from Special Judges as to entries in Record of Rights, s. 108. 
may, on hearing, settle new rent, uiid on what evidence, s. 108. 

may transfer certain classes of cases to Revenue-Otficer appointed to make Record 
of Rights, 8. Ill (&). 

to make rules for publishing notification of distraint, s. 124. 

may prescribe form of notice to Civil Court of distraint by person authorized to 
distrain without first applying to Court, s. 141 

may make rules for regulating procedure in distraint, s. 142. 

may make rules declaring that portions of Civil Procedure Code shall not apply 
or shall apply with modifications to suits between landlord and tenant, 
8.143(1). 

may direct service of summons in suit to recover rent by registered letter, 
s. 148 G0‘ 

to publish draft of rules which it proposes to make under authority conferred by 
Act, s. 109 (1) (2). 

and with draft notice of date not earlier than one month when draft will be 
taken into consideration, s. 190 (3). 
to receive and consider objection or suggestion as to draft, s. 190 (4). 

may amend, add to or cancel rules made by itself, s. 100 (6). 


HOLDING See Division. 

meaning of the term in The Tenancy Act, s. 3 (9). 


homestead : 

incidents of tenancy of, held by raiyat otherwise than as part of his holding, to 
be regulated by local custom or usage, s. 182. 

where no custom or usage, by provisions of Tenancy Act applicable to land held 
by raiyats, s, 182, 
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ILY AND BTJRDWAN DRAINAGE ACT : 
olainu u-Mler^ recoverahU as arrears of reat, s. '6‘d of Act Y (B. C.) of 1871. 

I. 

IJARA: 

an ijarddar or farmer cannot as anch acquire a right of oocaI>ancy, s. 22 (3), 
IMPROVEMENTS : 

enhancement of rent on account of landlords’, ss. 30 (^j). 31 {(f), 
dednition. of “ iraprovemenfe ” used with reference to a raiyab’s holding^, 8. 70 (1). 
certain works to be presumed to be imx’rovemeuts until the contrary is shown, 
8. 76 (2). 

neither raiyat nor landlord entitled to prevent the other from making an improve-^ 
ment, s. 77 (1). 

except on ground that lie is willing to make it himself, s. 77 (1). 

where both wish bo make it, raiyat to have prior right ordinarily, s. 71 (2). 

unless it affects other holdings of same landlord, a. 77 (2). 

Oolleotor to decide as bo right- to make, and whether particular work is an, s. 78, 
non-occupancy raiyat entitled to oonstruot wells and d\velling-hou8e.s, s. 70 (1). 
nob ontitled to make other improvements without landlord’s permission, 
s,79 (1). 

but may request landlord in writing to make, s. 70 (”2). 
and may himself make, if landlord is unable or neglects, s. 79 (2), 
application by landlord to Re venue-Officer for registration of improvements, s. 80. 
ai)pUcauion by landlord or tenant of holding bo have evidence recorded relating 
to improvements, s. §1 (1). 

record made to be admissible in evidence between landlord and tenant, s. 81 (2). 
raiyat ejected from hi.s holding entitled bo compensation for improvements, 
s. 82 (1). 

Court making decree for ejectment to determine amount of compensation, 

B. 82 (2). 

ejectment may be conditional on payment of compensation to raiyat, s. 82 (2). 
no compensation for improvement made under contract in consideration of 
substantial advantage, s. 82 (3). 

improvements between 2nd March 1883 and commencement of Act, s. 82 (4). 
Local Government may make rules as to assessors to award compensation, 
s. 82 (6). 

regard to be had bo what considerations in estimating compensation, s. 83 (1). 
compensation may, by consent, bo made payable otherwise than in money, 
s. 83 (2). 

no contract made before or after passing of Tenancy Act can limit tenant's right 
to make improvements and chxim compensation, s. 178 (1) (d), 

INCUMBRANCES :--SeG Sale, Summary Sale, 

avoidance of, by sale of tenure or holding in execution of decree for arrears of its 
own rent, ss. 159-177—See Sale for Arrears under Decree, 
registration of incumbrances on tenure or holding, and notification to landlords 
88. 176, 176. 



■MBEANCES: — Cmtimiod, 
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iiwi'h'd hj sale €>/tciiare/or arrears of Government rent;^ s. 12 of Act VII (B.C.) 
of 1868. 

mSTALMENTS': 

in wlaicli rent is payable, ss. 63, 54—See Re7}t, 
intercBt to bo paid on instalmelite in arrear, ea. 54 (3), 07. 

INTEEESTt 

to be awarded on arrears of rent, and at what rate, &. 07. 
these provisions may not bo affected by any contract made after the passing of 
The Tenancy Act, s. 178 (3) (/i). 
not to be g-iveu in addition to 25 per cent, damages, s. 68. 

on i>uroUase-xnoney of transferable tenuro or holding when sale set aside? 
H 174(1). 

lEBIGATION; 

charges to be considered in proceedings for commutation of rent, s. 40 (4) (6'), 
preparation of land for, to be presumed an improvement, s. 76 (2) {b), 

ISTEAIIIAEI TENUEE ; 

^yroiocted from avoldonoe on sale of estate for arrears of revenue^ s. 37 of Act XI of 
1860; s. 12 of Act VII (B.C.) of 1868. 


JOINT LANDLORDSSee Co-sharers. 

must do act required or authorized by Tenancy Act either by acting together or 
by agent authorized by all, s, 188. 

JOINT UNDIVIDED ESTATE :-~See Co-sharers, Manager. 

appointment and removal of managers of, when co-owners dispute, ss. 93-100. 

JUDICIAL PROCEDURE See Agent. 

High Court may, with approval of Governor-General in Council, make rules 
declaring that any portions of Civil Procedure Code shall not apply, or shall 
apply with modifications, to suits between landlord and tenant, e. 143 (1). 
subject to auoh rules and the provisions of The Tenancy Act, Civil Pro¬ 
cedure Code to apply to such suits, s. 143 (2). 

certain sections of Civil Procodure Code not to apply to suits for the recovery of 
rent, s. H8 (a). 

rule for determining in what Courts^ suits shall be instituted and applications 
made, s. 144. 

' naibs and gumashtas to be recognized agents of landlords, although resident 
within the jurisdiction, s, 146. 

special register of suits between landlord and tenant to be kept in each Court in 
form presoribed by Local Government, s. 146. 

no second suit for rent of the same holding within three months after previous 
suit, s. 147. 

rules of procedure for suits to re<x>ver rent, e. 118. 
particulars to be inserted in plaint, s. 148(5), 
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JUDICIAL 

summons to be for final disposal unless in special cases, s. 118 
High Court may direct service of summons by registered letter, s. 118 (r/). 
uo written statement without leave of Court, s. 148 (c). 
evidence how to be recorded, 8.148 (/). 

execution may be had on oral application made when decree is passed, s. 118 (y). 

unless it is a decree for ejectment for arrears, s. 148 (y). 
no execution by as3ignee of decree not being assignee of landlord’s interest*, 
B. 143 (A). 

defendant a<lmibting rent Jue, bat pleading that it is due to a person other than 
plaintiff, must pay amount into Court, s. 149 (1). 

notice of payment into Court to be given to such other person, s. 149 (2). 
unless such person institutes a suit within three months, money to bo paid 
to plaintiff, 8. 149 (3). 

this not to affect right of third person to recover it from plaintiff, s. 119 (4)., 
defendant pleading that amount claimed is in excess of what is due must pay into ' 
Court what ho admits to be due, 8. 160. 

in these two cases Court may accept a reasonable portion of what is admitted to 
bedue, s. 161. 

Court to give receipt for money paid in ; receipt to be a valid acquittance, s; 162, 

no appeal in certain cases j District Judge’a power of revision, a. 163. 

decree for enhancement to take effect from what time, s. 154, 

equitable relief to tenants against forfeiture, s. 166, 

rules as to the away-going crop when raiyat ejected, 166. 

in suit to eject trespasser, Court, if asked by plaintiff, may declare defendant 
liable to pay a fair rent, s. 167. 

Court may, if asked by either party, determine boundaries, description of tenant, 
nature of tenancy, rent payable, &c., s. 168 (1) 

may, to tliis end, direct local inquiry by llevenue-Ofiieer, s. 168 (2). ^ 

order to have effect of decree, and be subject to appeal, s. 168 (3), 

K, 

KAMAT LAND See Kkcinidr. 

KHAMAR: 

nothing in Chapter V of The Tenancy Act confers a right of occupancy in, s. lUT. 
proAusions of Chapter VI as to nou-oocupancy raiyats do not apply to, s. 116. 

Local Covernraent may direct Revouuo-Officor to make a survey and record of, 
within a local area, s. 117. 

Revenue-OffLoer may, on application of proprietor or tenant, ascertain and record 
whether land is or is not, s. 118. 

provisions as to publication of record, decision of disputes, appeal, &c., s. 119.. 
what land to bo recorded as khdniar land, s. 120 (1) (^^)* 

regal’d to he had to local custom and other considerations, s. 120 (2). 

Civil Courts to be guided by same rules as Revenue-Officers, s. 120 (3). 

KxlAS MAHALS: 

iuoluded in term “ estate,” s. 3 (1). 
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KHU'DKASHT RAIYATS : 

•protpdedo)^ summary sale of superior tetvhre for atrears of rent^ 
cL 3 of s. 11 of Ue^. VIII of 181^). 

KIND : 

rent) payable in—See Produce’^ltents, 

L. 

LAKTEEUAJ LAND ;—See Retenuefree land. 

LAND:—See Entry npon Land. 

LANDLORD: See Agent, Produce-Uentf^y Receipt^ Recro'd vf RiyUts^ Transfer, 
(Jofmition of the term in The Tenancy Act, 0 , 3 (4). 
notice to, of transfer of permanent tenure, ss. 12-17. 
may not impose abwabs on his tenan'cs, s. 74. 

mmj not compel attendance of tenants, or enforce payment of rent othern'ise than 
according to law, note to s. 2 of Tenancy Act, ante, p, 880. 
entitled, imleas restrained by contract, to enter on and measure all laud in his 
estate or tenure, s. 90 (1). 

damagea against landlord suing for rent witbonb reasonable or probable cause 

6 . 68 ( 2 ), 

acquisition by, of land for building or other useful purjwse, s, 84, 
may enter on holding surrendered and let or cultivate lunaself, s. 86 (5). 

80 as to holding abandoned, but must give notice to Collector, s. 87, ^ 

not bound by division of tenure or holding, or distribution of rent made without 
his written consent, s. 88. 

notilicatiou to, of iucumbrances created ou tenures and holdings, s. 176, 
conditions binding proprietor or permanent tenure-holder bind persona occupy¬ 
ing land within their estates or tenures, s. 194. 

LANDLORD Ax^D TENANT : 

relation of, how far affected by transfer of landlord’s interest, a. 72. 
relation of, how far affected by transfer of tenant’s inbere.st, sa. 12-17. 73. 
relatwn of, how n feeted hy partition of johit revcauepaylng estate, 111, 128, 
of A.ct Vlir (B, C.) of 1876, 

LAND REGISTRATION ACT: 

receipt of person registered, under, as proprietor, manager, &c. is a good dis¬ 
charge for rent, s. 60, 

person not registered under, as proprietor, manager, &c. may not distrain for 
rent, s. 121 (1). 

LEASE: See Tncnnihrance, 

of land under management of Court of Wards, s. 9 of Act IV (B.C.) of 1870. 
hy managers of lunatics^ estate.?, s. 14 of Act XNXV of 1858. 

Vy managers of minors' estates, s. 18 of Act XL of 1858. 
hg Beerhhooni ghaiwaU, s. 1 of Act V of 1859. 

for permanent huihUng, garden, tank, well, canal, S;c. protected from aiwidaneo 
vrt sale of estate for arrears 0 / revenue, ss. 37, 52 of Act XI of 1869. 







Landlord and Tenant in Bengal. 


< 



L 


LIMITATION : 

period of one montli, for objecting to price-list publiahed by Collector, s. 39 (3). 
of six: months after expiry of term, for suit to eject non-occupancy raiyat, s. 45. 
of three mouths from refuRal to execute agreement for enhanceil rent, for suit 
to eject noa-oocupaucy raiyat on ground of such refusal, s. 46 (1). 
of throe months from date of payment, for &uit for penalty for witbholdiug 
receipt, a. 5S ( 1), 

for suit for penalty for withholding receipt in full or Btatemcnt of account, 
s. 58(3), 

period of six months, for suit against landlord for penalty for exaction, s. < 5. 
of twelve mOaths, for application for registration of landlord s improvement, 
s. 80 (3), 

for suit by raiyat to recover possession of holding alleged by landlord to have been 
abandoned, s. 87 (3). 

period of two years, for measurement by purchaser otherwise than by voluntary 
transfer, s. 90 (2) (c). 

suits, appeals, and applioatioaa to be instituted and made within time pres¬ 
cribed by Sched. Ill of Tenancy Act, s. 184 (1). 

suit for ejectment of tenure-holder or raiyat on account of breach of condition 
within one year^rom breach, 1 of Sched. III. 
suit for recovery of arrear of rent due before deposit of rent, within six 
mouths from service of notice of deposit, a?'t. 2 (a) of Sched. III. 
suit for recovery of arrear of rent iu other cases, within three years from last 
day of year in which it fell due, art. 2 of Sched. III. 
suit to recover possession by occupancy-raiyat, within two years from disposses¬ 
sion, art. 3 of Sched. III. 

appeal from decree or order of District or Special Judge, within thirty days 
from date of decree or order, art. 4 of Sched. HI, 
appeal from order of Collector, within thirty days from date of order, art. 6 of 
Sched. III. 

appUctttion for execution of decreo or order, not beinff a decree for money 
exceeding Re. BOO, within three j'ears from date of final decree or order, 
art, 6 of Sched, III. 

but where execution prevented by force or fraud, Indian Limitation Act to 
govern, 6 of Sched. III. 

suit or appeal instituted and application made after period of limitation must bo 
dismissed, though limitation not pleaded, a. 184 (1). 

nothing in these provisions to revive suit, appeal or application banod before 
commencement of Act, s. 184 (2). 

sections 7, 8 and 9 of Indian Limitation Act not to apply to suits and appUcations 
under Tenancy Act, s. I85 (1). 

the other provisions of the Indian Limitation Act to apply, s. 185 (2), 

LOCAL GOVERNMENT: 

may, with previous sanction of Governor-General in Council, fix date of commence¬ 
ment of Tenancy Act.^ s. 1 (2). ^_ 


» It IS proposed to ex the Ist November, 1885. 
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may, with similar sanction, extend the whole or any ])art of the Act to Orissa, 
s, 1 (3). 

may appoint OiScer to discharge any of the functions of a Collector tinder the Act, 
s. 3 (16), 

or of a Revenue-Officer, ss. 3 (17), 31 (b). 
may fix local areas of staple food crops for preparation of price-lists, s. 30 (1), 
may direct preparation of price-lists for past times, e. 39 (3), 
shall cause publication in Gazette of lists of average X)rices, s. 39 (5), 
shail make rules as to what shall be staple crops, and for preparation of price- 
lists, 8. 30 (7), 

may appoint Court or Officer for filing agreement for enhanced rent to be tendered 
to non-occupanoy raiyat, s. 46 (2). 

may make rules authorizing tenants to pay rent by postal moneyo rder, ss, 64 (2), 
64 (2), 

may prescribe or sanction modified form of receipt for rent and counterfoil, s. 66 (3). 
shall cause to be prepared for sale forms of receipts with counterfoils and state- * 
ments of account, b. 69. 

to prescribe fee payable on deposit of rent, b. 61 (2). 
may appoint Reveuue-Offioer for registration of improvements, s. 80 (1). 
may make rale for verifying application for such registration, s. SO (2). 
may make rules for Assessors for assessing compensation for improvementa, s. 82 (6) 
may prescribe manner of publishing notice of landlord’s entry on abandoned 
holding, s, 87 (2). 

may mako rules declaring local standards of measurement, s. 93 (3), 
may nominate for local area a manager of ail estates and tenures of which 
District Judge appoints manager upon dispute between co-owners, s. 96. 
may direct survey and preparation of record of rights, ss. 101415-~See Eecord 
of Mights, 

may make rules to regulate proceedings of Revenue-Officers in making Record of 
Rights, s. 107, 

to appoint Special Judges to hear appeals from Revenue-Officers making such 
Record., s. 108 (1). 

may, with sanction of Governor-General in Council, in the interests of public order 
&o., empower Bevenue-Officer to settle and reduce rents, s. 112. 
to direct proportions in which expenses of making survey and Record of Rights 
shall be defrayed by landlords and tenants, s, 114. 
may direct Revenue-Officer to make survey and record of kM-nulr land in a local 
area, s. 117. 

may make rules for ascertaining and recording Mdmir land, s. 118. 
may prescribe by rules the charges for distraint and eule, s. 134 (1). 
may, in special cases, authorize distraint without application to Civil Court 
B. 14 (1): 

and may rescind its order, s, 141 (3). 

to prescribe form for special register of suits between landlord and tenant, s. 146. 
may specially empower Judicial Officers to exercise final jurisdiction in suits for 
rent not exceeding Rs. 60, s. 163 {b). 
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GOVERNMENT ^-^ContirDied, 
may authorize Eeveuue- Officers to make local enquiries 'when directed in certain 
cases by Civil Coui-fcs, a. 158 (2). 

may direct oocupancy-boldiug-s to be sold in execution subject to registered and 
notified incumbrauces, s. ]68 (1). 
and may rescind any such direction, s. 168 (1). 
may fix fee chargeable by registration-officers for notifying incumbrances to 
landlords, s. 176. 

may make rules to regulate procedure of Revenue-Officers, and may confer certain 
powers on them, s. 181^ (1). 

may prescribe mode of service of notices ■when Act is silent, s. 189 (2), 
procedure to be followed by, in maldtig roles under Tenancy Act, s. 100. 
has power to amend, add to, or cancel rules made by itielf, s. 100 (6). 

LOCAL INQUIRY : 

to ascertain the prevaUing rate x)aid by occupancy-rafyats, s. 31 (0). 
by Revenue-Officer emijowered by Government, may be directed by Civil Court in 
certain cases, 158 (2). 

MAHTU'T ;~*See Ahi^ah. 

MANAGER: 

District Judge may, in certain cases of dispute, call upon co-owners to show cause 
why they should not appoint a common manager, s. 93. 
if they fail to show cause within a month, District Judge may make order direct¬ 
ing them to appoint, s. Ol;. 

if they do not appoint and thera is no prospect of a satisfactory arrangement, 
District Judge may r 

(a) direct management of estate or tenure by Court of Wards, if Court 
consents, s. 95, 

or (b) appoint a manager, s. 95, 

Local Government may nominate a manager of all estates and tenures for local 
area, s. 06. 

The Court of Wards Act to apply to management by Court of Wards, s. 97. 
remuneration, powers, and duties of manager appointed by District Judge, s 98, 
High Court may make rules defining powers and duties of nmnagefs, s, 100. 
manager removable by order of District Judge, and not otherwise, 9. 98 (8). 
District Judge may, in any case, restore niauagement to co-owners, s. 99. 

2 tcrson assuming charge of e^tatd as, to rogUtcr in> Collectoratc„ s. 12 of Act VII 
(B, C.) of 1876. 

failing to do so, may not recovei' rent, s. 78 id, 
receipt (f registered manager is a full acgniitance for rent, 79 id, 

MANUFACTORIES: 

leases of land for, 2 ^rotect€d on sale for arrears of o'evenue, ss. 97, 52 of A.ct XI of 
1859 s. 12 of Act VII (B. 0.) of 1868. 

AIAP: 

Local Government may empower Revenue-Officer to enter on land and make a map 
of it, s. 189 (1) (5). 
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MEASUHEMBNT : 

alteration oi: rent on alteration of area proved by, s. 52—See Rent, 

landlord, unless restrained by ooutniob, entitled to enter on and measure all 
land in his estate or tenure, s. 90 (1). 

but nob oftener than once in ben years wibhout tenant’s consent or Collector’^ 
Ijermisaion, 8. 90 (2), (3). 
unless in certain excepted cases, p. 90 (2). 

landlord desiring' to measure may apply to Oiril Court for order to tenant to attend 
and point out boundaries, s. 91 (1), 

map or record of measuremenlj presumed correct against tenant omitting to 
r- attend after order, s. 91 (2). 

to be made by acre, unless otherwise directed, s. 92 (1). 

aorato be converted into local nioasure by which rights of parties are regulntody 
s. 92 (2). 

Local Government may make rules declaring local standards, s. 92 (3). 
giioh declaration to be presumed correct until contrary shown, s. 92 (3). 

MINES: 

l(umof l(hn(\for^l}rotectedon salefo)'arreanofvcvcnm^m,Z‘l^ 52 of Act XI of 
1859. 

MINOR: 

Um granted hy manager of minor's estate^ s. 18 of .Act XL of 1858. 

MORTGAGEE : 

no tenant ho and to 2 >ay rent to a, who is not reg istered in the Collector's reg ister,, 
8 . 78 of Act Vll (B. G.) of 187(>. 

if registered^ his reread is a fall aaq^Httanoe for rent^ s, 79, id, 

HUKARRARILEASE: 

Tenancy Act not to prevent grant of permanent, on any berms agreed upon, 
s. 179. 

MUKARRARI TENITRE8 : 

2 >rotectedfroni maidanee on sale of estate for arrears of reV87ioe, s. ,37 of Act XI of 
1869; s. 12 of Act VII (B. C.) of 18G8. 

N. 

NAIBS: 

to bo recogni25ed agents of landlords, though resident within the jurisdiction, 
s. 146. 

NTJ-JOT LAND;—See Khdmdr, 

KON-OCCUPANOY RAIYATS See lUiyat. 

meaning of the term, s. 4 (<?). 
law relating to, ss, 41-17., 

; NOTICE: 

of transfer of, or succession to, pormanent tennro, ss, 12-17. 
of euhaucemenb no longer necessary, antei p. 893. 
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of transfer of landlord’s interest to bo given by transforree. 8. 72. 

if not given, tenant not liable for rent paid to transferror, s. 72 (1). 
of transfer of his holding by occupancy raiyat, s. 7B. 
to quit, in case of niiyat not having a right of occupancy, s. 45. 

in case of uudcr-raiyat, b. 49 (^>), 
of surrender of holding by raiyat not bound by lease, ». SO, 
to landlord of deposit of rent tendered and refused, s. (>3 (2). 
by landlord of entry on abandoned holding, s. 87 (2). 

Ilf rimmary sale, for arrears of rentf of teufire 07i which r ight of selling for such 
ari'ears has been reurved, cl. 2, s. 8 of Beg. VIII of 1819. 
of sale of distrained property, s. 127- 

of sale of tenure or under-ten lire to be sold in execution of decree for its own 
arrears, s. 163. 

any notice required by Tenancy Act may be served on agent empowered iu writ¬ 
ing by landlord to accept service, s. 187 (2). 

Local Government may prescribe mode of service of notices, where x\cb is silent, 
s. 189 (2). 

of dlinq certificate for recovery of arrears of rent dm to Government^ b. 10 of Act 
VII (B.C.) of 1880. ‘ 

of sale of tenure for arrears of rent due to Government, s, 11 of Act VII (B. C.) 
* of 1863. 

0 . 

OCCUPANCY :^See Right of Oecupancy. 

OCGITPANCY-BAIYAT ; ss. 19-10-See Rali/nt. 

ORCHARD LAND : 

Tenancy Act does not affect contract for temporary cultivation of, wdth agricul¬ 
tural crops, s. 178, proviso iii. 

ORISSA : 

The Bengal Tenancy Act does not extend, but may be extend ini to, e. 1 (3). 
repeal of other enactments upon such extension, s. 2 (2). 

P. 

PARTITION: 

enactment relating to, of revenue-paying estates not affected by provisions of 
Tenancy Act, a. 195 (d). 

of revenue •paying estate, egeet of, on rotation of landlord and tenant, ss. 111, 128 
of Act VIII (B.C.) of 1876. 

PASTURAGU: 

provisions of .Tenancy Act as to recovery of arrears of rent to apply to rights of, 
8 . 193. 

PATNI; PATNIDAR: 

enactment relating to patni tenures not affected by provisions of Tenancy Act, 
8 . 105 (e). 

definition and incidents of, ss, 1, 3 of Reg. VIII of 1819, 





Index to the Law of 




TNI; PATNIDAK 
effiifX of jyartmoii of estate upon, 3. Ml of Act VIII (B.O.) of 1376, 
sale oj y for arrears of Sale for A.rrears under DeoreOy Sunimary ISaJc* 

reyutration of transfers of. ss. 6, 6, 7 of Keg*. Till of 1819. 

PAY, PAYABLE, PAYMENT: 

deftnition of theise terms in The Tenancy Act, s. :l (G). 

PENALTIES AND DAMAGES: 

penalty for exaction of money or portion of produce in excess of rent lawfully 
payable, s, 75. 

penalty and fine for withliolding receipts or statements of account, or failing to 
keep counterparts, s. 58. 

damag-ea against tenant neglecting to pay rent without reasonable or probaMo 
• cause, B. G8 (1), 

damages against landlord for instituting suit for rent without reasonable or 
probable cause, s. 68 (2). 

penalty for distraint, or attempted distrafut, otherwise than according to law 
8.186(1) (a). 

for resisting distraint duly made, or removing property duly distrained s 186 

(1)W. 

forpreventingthereaping, gathering, storing, & 0 ., of produco of a holding, 

B. 186(1) (<•). 

any suoh act to be deemed criminal trespass within mi^aning of Indian Penal 
Code, B. 186 (1). 

person abetting Buch aot to be deemed to abet criminal trespass s 186 (2) 
PERMANENT SETTLEMENT: ’ 

definition of the term in The Tenancy Aot, e. 3 (12). 

PERMANENT TENURE: 

definition of the term in The Tenancy Act, s. 3 (8). 
no ejectment from, nnless for breach of conditions, s. 10. 

13 fcranpferable und devisable, s. 11. 

transfer of, by sale, gift, or mortgage how to bo made, s, 12. 
by sale in execution of decree not being decree for rent, s, 13. 
by sale in execution of decree for rent, s. 14. 

BUccesBion to, s. 15. 
to share in, B. 17. 

no ejectment from, for arrears of rent, s. 65. 

Tenancy Act does not prevent grant of permanent mukarrari lease ou any terms 
agreed upon, s. 179. 

persons occupying land within, bound by rules and conditions binding on tenure- 
holder, s. 194. 

PLAINT; 

form of, in suits for arrears of rent, s. 148 {h), 

PLANTATIONS: 

lease of land jor^ how far protected on sale for arrears of revenue, m 37 52 of 
Act XI of 1859 ,* 83. 12, 13 of Act VIl (B.C.) of 1869. 
on sale of tenure or holding for arrears of its own rent, s. 160 (e). 
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6 uit) to recover, by occiipaDcy-raiyat to be instituted within two years from date 
of dispossession, art, 8 of Sohed. III. 

PRESCRIBED : 

definition of the term in The Tenancy Act, b. 3 (15). 

PRESUMPTION : 

that person admitted or proved to hold land as a raiyat has held for 12 years^ 
8 . 20 (7). 

that rent payablo by occupanoy-raiyat is fair and equitable, s. 27, 
from payment of same rent or rate of rent for 20 years, s. 50 (2). 

no such presumption when Record of Rights made, 8. 115. 
that rent and conditions of tenancy are same as in last preceding year, 8. 61. 
that receipt for rent not in form is an acquittance in full, s. 56 (4). 
that existing rent fair and equitable until contrary is proved, 8. 104 (3). 
of notice of surrender having been given, s. S6 (3). 

of correctness of map or measureineub against raiyat disobeying order to attend 
and point out boundaries, b. 91 (2 ). 

of correctness of declaration of local standard of measxrrement, s. 92 (3). 
of correctness of undisputed entries in Record of Rights, s. 109 (2), 

PREVAILINa RATE: 

paid by occupancy-raiyats for land of a similar description as a ground of 
enhancement, ss. 00 (c»), 31, 

PRICE-LISTS : 

preparation of periodical lists of the market prices of staple food crops, s. 39. 



PRICES: 


rise of, as a ground of enhancement of rent, ss. 30 (&), 32, 
fall of, as a ground of reduction of rent, s. 38 (^). 

PRIVATE LANDS See Khamar. 

PROCEDURE ;—See Judicial Procedure, 

Local Government may make rules to regulate, of Revenue-Officers, s, 189 (1), 

PRODUCE-RENTSSee Commutation, 

or rents taken by (1) appraisement or (2) division of the produce, ss, 69-71. 
order may be made by Collector for appraising or dividing crop, s. 69. 

Collector may depute an officer to appraise or divide, s. 69 (1). . 

may prohibit removal of crop until appraisement or division, s. 60 (3), 
procedure in order to appraisement or division, s. 70. 

officer deputed may be directed to associate Assessors with himself, s. 70 (!)• 
Collector to consider officer’s report and hear parties, s. 70 (4). 
may refer any question in dispute for decision of Civil Court, s, 70 (5). 
when rent taken by appraisement, tenant entitled to exclusive possession of 
produce, s. 71 (1). 

when rent taken by division of produce, tenant entitled to exclusive possession 
of whole produce till divided, s, 71 (2), 
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►ITCJG.RENTS :^ConHmictl: 

but uofe entitled to remove so as to prevent due division, a. 71 ('2). 
tenant in botli cases entitled to harvest produce without landlord’s interference, 
s. 71(3). 

crop to be deemed the fullest crop against tenant removing any portion, a. 71 (1), 
PnODUOTlVE POWERS ; 

increase of, of land as a ground of enhancement of rent, ss. 30 (<?), {d), 33, 34. 
PROPOntlON; 

applioation of rule of, in enhancement cases, s. 32 (Z»). 

PROPRIETOR :—See CO'Sltarer, Khduidr, Lundlard, 
definition of the term in The Tenancy Act, g. 3 (2). 

£ic<|uidtioii by, of right of occupancy in land forming part of his own estate, s. 22. 
ascertainment of tenants, rents, holdings, Ac-, by Revenue-Officer, on application 
of, 8s. 103-107. 

rul.38 or conditions binding on, bind also persona occupying land within bis 
estate, s. 191. 

persons smceeding to proprietary rights ly purchase^ inker Helmet gift. Sec., to 
reghter in ColUctorate, s. 42 of Act Wil (R, C.) of 1876. 
falling to do so may nett recover reiit, s. 78 of Act VII (B. 0.) of 1876. 
receipt of regUtcred proprietor u a full aegmUaoioe for rent, e. 79 of Act VlI 
(R. 0.)of 1876, 

PROTECTED INTERESTS :-See Sale for Arrears under Decree. 

PURCHASERSee proprietor. 

at sale for arrears of revertuc may not eject or enhance rent of raiyat hating 
right of oecupmey at. fixed rate, proviso to s. 37 of Act XI of lSo9. 
may mt eject, hu.t may enhance rent of, raiyat having right of ocoupanoy, hnt not 
holdmg at fixed rent, ss. 37, 62 of Act XI of 1859. 
powers of e}iliancemmt as to'other lands, s. 37 of Act XI of 1869.- 
// transferable tenure sold for arrears of revenue, has what powers of enliancxount 
s. 13 of Act VII (B. 0.) of 1868. 

of tenure sold by sxmmary sale tvithout decree, fur arrears of rent s. H of Reo* 
VlHofl8l9. 

of transferable tenure or under-tenure sold in execution-See 
under Decree, 

Q. 

QUIT See Notice, Surrender, 


R. 


RAU^AT:-Seo 


Ahandmment, Impy'ove.mentt, Right of Oeeupaney, Settled Raluat , 
SiibhtUng, Surrender, Transfer. 
olassifioation of raiyats, a. 4. 


meaning of the term in the Act, s. 6 (2), (3), (4), (6). 
e-ttendanco of, may not be compelled by landlord, s. 2 (4). 
raiyats entitled to hobi at fixed rates, s. 18, 


rent or rate not changed since Pormaneut Settlement may not be inctaasod 
s, 59 (1). ’ 
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not chniiged for 20 years presumed undianged since Permanent Settlement, 
e. oO (2). 

under what circumstances this presumption should be raised, ss. CO (Jl), (i) ; 11:1. 
Tdhjdt yianing right to hold at fixed rent not Hallo to ejectment or enkaneement by 
auctiori^g^urokiiffer, ss. 37, 52 <*f Act XI of 1859: s. 12 of Act VII (B, C.) of 
18r>8 : s. 11 of Keg. VIII of 1819. 

having right of occupancy, but nob entitled to hold at fixed rate. ss. 19-10. 
ejectment of, on what grounds, s, 25, 
may not bo ejected for arrears of rent, s. 66. 

rent for time being payable by, presumed fair and equitable, b. 27, 
money-rent payable by, enhanceable only under Act, s. 28. 
conditions under which money-rent of, may be enhanced by contract^ s. 29. 
enhancemenb of money-rent of, by suit, ss. 30, 37—See Enhancement, 
entitled to reduction of money-rent on what grounds, b. 38. 
commutation of rent in kind payable by, ss. 40, 178 (3) {g), 
transfer of holding by, without consent of landlord, ss. 73, 1/3(3) (d), 183 
lUmtration (1). 

right of, to make improvements, ss. 76-78, 178 (1) (/f). 

may not be ejected, hut his rent may he legally enhanced hj (luetion-jnrrrluricr, 
ss. 37, 62 of Act XI of 1859 : s. 12 of Act VII (B. C.) of 1868 : cl. 3 of s. U 
of Keg. VIII of 1819. 

not having a right of occupancy, or non-ocoupancy raiyat, ss. 41-47. 
liable to pay rent agreed upon at time of admission, s. 42, 
enhancement of rent of, ss. 43, 46 
liable to ejectment upon w'hat grounds, s. 44. 
conditions of ejectment on ground of expiration of lease, s. 46. 
conditions of ejectment on ground of refusal to agree to enhancement, s. 46. 
not admitted to oocupaUon by lease which continues occupation, s. 47. 
right of, to make, or ask his landlord to make, improveinents, s. 79. 
provisions of Tenancy Act as to, not to apply to land subject to custom of 
nthandi^ s, 180 (2). 


KATE :—See Prevailing Rate^ Raiyat, 

RECEIPT 

tenant entitled to receipt on payment of rent, s. 66 (1). 
landlord to retain counterfoil of receipt, s. 66 (2). 
receipt and counterfoil what to specify, e. 66 (3). 
not in i^resoribed form presumed a receii)t in full, s. 56 (4). 
penalty on landlord withholding receipt for rent, s. 58. 

forms of receipt with counterfoils to be prepared for sale by Local Govern mont, 
e. 59. 

receipt of registered proprietor a good discharge for rent, s, 60. 


KEOLAMATIOX Bee Waste Land, 

of land to be presumed an improvement with reference to raiyats’ holdings, 
B. 76 (2) (c), {d). 


Index to the Law of 

OF niOUTS; 

local Government may, in any case. 'vith. sanction of Governor-General in 
Council, direct a survey and preparation of Eecord of RigUtsbyaEevenue* 
Officer in n local area, s. 101 (1). 
may, without such sanction, direct it— 

(«) upon application of landlords or tenants, s. 101 (2) (n). 

(//) when it is calculated to settle or avert a serious dispute, s. 101 (2) (h\ 

(tf) when local area is under management of Government or Court of Wards, 

fl. 101(2) ao. 

(d!) when settlement of revenue is being made, s. 101 (2) {d ). 
notification in Gazette conclusive evidence of order, s. 101 (3). 
order to Hueoify i)aiticiilar8 iio be recorded, s. i02« 
some particulars which may be specified, s. 102. 
rent payable to be recorded when tenant not holding excess land and no applica* 
tion for settl^^meut, s. 101 (1). ’ 

when tenant holds excess land, or settlement is asked, or Revenue settlement is 
proceeding, fair* and e<^uitable rent to be settled, s. i04 (2). 
officer to be guided by what principles in settling, s. 104 (3). 
record to be published and objections considered, s. 105 (1). 
publication after final settlement, conclusive evidence that duly made, s. 105 (2), 
disputes as to correctness of entries to be decided by Revenne-Officer, s. 106. 
his proceedings to be regulated by Code of Civil l^roccdure, sabjeot to rules by 
Local Government, o. 107, 

and his decision to have the force of a decree, s. 107. 
appeal to lie from Revenue- Officer to Special Judge, s. 108 (1), (2). 
and from Special Judge to High Court, s. 108 (3), 

power of High Court to settle a new rent, and on what evidence, s. 108 (8). 
disputed and undisputed entries to be distinguished in Record, s. 109 (1). 

* undisputed entries to he presumed correct, s. 109 (2). 

EOttlement to take effect from beginning of next agricultural year, s, 110, 
jurisdiction of Civil Courts in certain cases suspended during preparation of 
Record of Rights for local area, b. Ill {(C)> 

High Court may transfer to Revenue-Officer certain classes of pending cases, 

8 . 111 ( 2 ^). 

local Goveriiment, with sanction of Governor-Genefal in CouncU, may, in the 
interests of public order, &c., empower Revenue-Officer to settle and reduce 
rents, s. 112 (1). 

X>ower exercisable within specified area or in specified cases, e. 112 (2). 
settlement record not to take effect until confirmed by Governor-General in 
Council, B. 112 (3), 

rent of tenure or occupancy holding settled! by Revenue-Officer not to be enhanced 
for 15 years, save in certain cases, s. 113. 

rent of non-occupancy-holding so settled not to be enhanced for 6 years, s. 113. 
expenses of making survey and Record of Rights to be defrayed by landlords and 
tenants in jiroportions directed by Local Government, s. Ill, 
and to be recoverable as arrears of revenue, s, 114. 
twenty years’ presumption ceases when Record of Rights made, s, 115. 
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DTUCTIOX: 

of money-rent of occupancy-raiyat, s. 38. 

raiyat's right to have rod notion may not be taken away by any contract inado 
after passing of Tenancy Act, s, 178 (3) (/). 
price-lists as evidence in proceedings for, ?. HO (6), 
of rents by Reveniie-OJScer specially empowered by Governraent, s. 112. 


REGISTER: 

e.crtAJlcaUs filed in Collector'it office for tJw recovery of rent dot to Crovernvienty 
B. 21 of Act VII (B.C,) of 1880. 
of rent cases instituted in the Civil Courts, s. 146. 

REGISTERED: 

definition of tbe term in The Tenancy Act, s. B (18). 

REGISTERING OFFICER: 

duty of, when registering voluntary transfer of permanent tenure, s. 12. 
to notify incumbrances to landlords, s. 176. 

REGISTRATION ; REGISTRY: 

of contracts by occupancy-raiyats for enhancement of money-rent. s. 20 {a), 
of agre^nnents by nou-occiipancy raiyats for enhanced rent, s. 4H. 
of tenancies at fixed rents or rates of rent, s. 50 (2), 
of improvements made by landlords, s. 80. 
of Bubleases by raiyats, s. 85. 

of incumbrances on tenures and holdings, ss. 175, 176. 

under The Laud Registration Act entitles to give a good discharge for rent, 
6 . 60, « 
transfer of pat ni taluks^ ss. 6, 6, of Reg. VIII of 1819. 

RELINQUISHMENT :-^See Surrender, 

RENT:—See Alteration^ uimars, CotnimitatUm, Deposit, Division, Ejectment, Enhance¬ 
ment, Instalment, Prodv^e-rents, Receipt, lieeord of lUghts, Transfer, 
definition of the term in The Tenancy Act, s. 3 (5). 

not recoverable by person nob giving notice of succession to permanent tenure, 
8 . 16*. 

payable by occupancy-raiyat presumed fair and equitable, s. 27. 
in kind payable by occupancy-raiyat, commutation of. s. 40. 
paid by tenant after transfer of landlord’s interest, s. 72 (2). 
rent or rate of rent of tenure-holder or raiyat who has held since Permanent 
Settlement not liable to increase, s. 50 (1). 
except on ground of alteration of area, ss. 60 (1), 62 (1) (ji), 
presumption of rent or rate being unchanged since Permanent Settlement 
upon proof of uniformity for 20 years, s. 50 (2). 
proviso where registration ha.s been provided- for, ss. 50 (2), 116. 
principle not affected by division or amalgamation of raiyati holdings, s. 60 (3), 
not applicable to tenancies for terms or at will, s. 50 (4). 

s 3 
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:ent beiug same as in last preceding agricultural year, 

iilteratioii of rent on alteration of area, s. 52. 
additional rent for excess laud found on measurement, s, 52 (a), 
reduction of rent for deficiency found on measure merit, s. 52 (/>). 
raiyat’s right to, may not be taken away by contract made after passing of 
Tenancy Act, s. 178 (3) (/)• 

matters to be considered in determining irrevious area, e. 52 (2), 
additional rent on what principle determined, s. 52 (3). 
n,ba.tement of rent on what principle determined, s. 52 (4). 
to be payable in four quarterly instalments, subject to agreement or usage, s, 53. 
each iusbalmera-t payable before: sunset of due date, s. 51 (1). 
pla.ee of payment, s. 64 (2). 
definition, of an arrear.” of rent, a. 54 (3). 
appropriation of payments made on account of rent, s. 56. 
tenant paying rent entitled to receipt containing certain particulars, s. 65. 
receipt not in form presumed an acquittance in full, s. 56 (1)* 
entitled to full discharge or statemrnt of account at close of year, s. 57, 
landlord to retain copy of statement, s. 57 (3). 

penalty on landlord withholding receipt or stnteineiit of account or failing 
to keep counterpart, e. 68. 

receipt of proprietor, manager or mortgagee registered under The Land Regis¬ 
tration Act a good discharge for rent, s. 60. 

but remedy of third person against registered person not affected, s, 60. 
may be deposited in Court in what cases. A;c., ss. 61-64—,See Dej)o.nt, 
arrears of, how recoverablb, ss 65-68. 

damages for withhobliiig or claiming rent without reasonable cause, s. 68. 
certain sections of Civil Procedure Code not to apply to suits for recovery of, 
s. U8 (a), 

rules of procedure for such suits, s. 148. 

no second suit for rent of same holding within three months after previous suit, 
8 . 147. 

execution of decree for, on oral application made when decree passed, s. 148 (.<?). 
no execution by assignee of decree for, who is not assignee of landlord’s interest, 
8 . 148 {h). 

in suits for rent, amount admitted to be paid into Court, ss. 149-150—See 
JmUaial Proeedure. 

rent payable by tenant may be determined by Court, on application of landlord or 
tenant, e. 168 (1). 

in estate not permanently settled, liable to onhanoement on expiry of temporary 
settlement, s. 191. 

may be imposed or increased notwithstanding contract, when revenue is imposed 
or increased, s. 192. 

inferior tenant may deduct from rent payable to immediate landlord amount 
paid under legal pressure— DUtraint^ Sale for Arrears under J)ecree» 
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of land or tenure not inoXudml in rmd-ccss returns may not he recovered, ss. 19, 20 
of Act X (B. C.) of 1880. 

recovery of money paid by third parties to discharge rent of tenure or holding’, 
8 . 171 (1) ; claus€» 3, i of section 13 of licy. VIII of 1819. 
due to Government, or from, estate nnder Court of Wards, how recoverable See 
Ileveiiue Auithoi'Hles* Summary Proccdut'e. 
procedure for realization of. in estates of Government, or under management of 
Court of Wards or Revenue Authorities nob affected by Tenancy Act, 
B. 195 (b). 



EENT-FUKE ; 


grant in area not permanently settled not protected from paying fair and equit* 
able rent when revenue is imposed or fresh settlemeut is made, s. 192, 


REPEAL: 


of previous enactments, s. 2. 

effect of such repeal on pre-existing rights, documents, &c., s. 2 (3), (4). 

REVENUE AUTHORITIES : 

jurudretion of, as to summary sales, for arrears of rent, of tetmres, on %chM. rigid 
of selling for such arrears has been reserved. Act VI of 1853. 

REVENUE AUTHORITIES’ SUMMARY PROCEDURE: 

tmnro may be sold by Collector for arrears of rent due to Government, s,.i i of 
Act VII (B. C.) of 18f>8, as amended by Act II (B. 0.) of 1871. 

Tvhat U a tenure, s. I of Act VII (B. C.) of 1868. 

procedure to be followed in selling, s. 11 id., as amended by Act 11 (B. C.) of 1871. 
preliminary noVijicitiion necessary before sale in what cases, Act II (B, 0\} 
of 1871. 

pnveluucr acquires tenure free of incumbrances, s. 12 of Act VIT (B. C.) of 1868. 
certificate to he made by Collector for rent due to Governmeut, or for rent of pro- 
perty manayed by Court of Wards or the lievenne-Authorities on behalf of 
p)Xvate individuals, subsections (6), (7) of s. 7, andfi. 9 of Act VII (B. C.) of 1880. 
certifioate to have the effect of a Civil Court decree as regards the remedies for 
enforcing it, e. 8 (<*), id. 

suit may be brought in Civil Court within a year to C07itest such certificate, s. S 
(?-»)• id- 

notice of certificate to be served on the defendant, s. 10, id. 
form of notice, Form 4 in Sched. II., id. 

defendanfs imviovahUprojjerty bound after service of such notice, s, 10, Id. 
effect of filing copy of certificate in the offwe of anothe^ Collector, s, 10, id. 
objection to certificate within thirty dayi after service of notice or execution of pro¬ 
cess, s. 12, id. 

procedure upon such objection being filed., ss. 13, 14, 15, id. 

appeal from Deputy Collector to Collector, or from Collector to Coinvtisdioncr, 
7vithin thirty days, 8. 16, id. 
cei'tifieatc koic to be e^vforced, ss, Iv), 20, id. 
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y SUMMARY PROCEDURE : 
retfistur of acrtificates to be kept in Collector's office^ a, 21, iL 
and to he open to impeetwn on'payment of a fee of eight annm, s. 21, ul. 
ivUn mmifct of eertifieate realized, satUfwtion to he entered thereupon . s. 22 
stilus ixoeived in office in which ropy of oertijicate Jlled to he transuiiUedi \i. 22 
(e),(sO;i<h 

this prooedaro not affected by tlid provisions of The Tenancy Act, s, 195 (h), 

RliiVEYUE-FREE LANDS: 

included in term ‘‘estate,” s. 3 (1). 

REYENUFi-OFFIOER : See A7/dwdr, Meeord (f Rights, 

definition of the term in The Tenancy Act, fe. 3 (17). 

' ascertainment by, of tenants, rents, holdings, See,, on application of proprietor or 
tenure-boider, ss. 103-107. 

Loerd Government may make rules to regulate procedure of, and may confer 
certain powers on, s. 189 (1). 

may, notwithstanding contract, fix fair and equitable rent for land granted rent^ 
free or at particular rent in area not permanently settled, when revenue ie 
imposed or increased, s. 102. 

REVERSAL r—See Summary Sale. 

RIGHT OF OCCUPANCY :—See Rnhaneemeut, Khdmdr, Ilalyat^ Settled Ilaiyatf 
Sale for Arrears under JDeeree. 
continuance of existing occupancy-rights, 8, 19. 
defmibion of “ settled raiyata. 20. 

acquired by holding laud as a raiyat for twelve years, s. 20. 

** settled raiyat” has right of occupancy in all land held by him in his village, 

8 . 21 . 

acquired by landlord, ceases to exist, s. 22. 
incidents of occupancy-riglit, ss. 23-26. 

occiipancy-raiyat may use land in any way which does not impair its value or 
utility, s. 23. 

this right cannot be taken away or limibetl by any contract made after the 
passing of The Tenancy Act, a. 178 (3) (&). 
may not cut down trees, s. 23. 
must pay rent at fair and equitable rates, s. 24. 
may not be ejected except in two cases, s. 25. 
occupancy-right is heritable, but does not escheat, «. 26. 
protected on sale of tenure for arrears of its own rent, s. IGO (d). 
may not be acquired by holding as an ijaradar or fanner, s. 22 (3). 

but person having occupancy- right does not lose by holding in ijdra or farm, 

8 . 22, Evpl, 

no contract made before or after passing of Tenancy Act can bar in perpetuity 
acquisition of, s. 178 (1) (rf). 

or take away such right existing at date of contract, s. 178 (1) (h). 
no contract made since 15th July 1880 and before passing of Tenancy Act can 
bar acquisition of occupancy-right under the Act, s. 178 (2)» 
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KIGTTT OF 

no con bract made after passing of Tenancy Act can bar acquisition of occupancy- 
right under its provisions, s. 178 (8) (a), 

lessee under lease for reclamation of waste land cannot be debarred from acquir¬ 
ing occupancy right in siuih land, 8. 178, procisv i. 

but landlord who has himself reclaimed may bar acquisition of occupancy- 
right for 30 years, 8. 178, provkw ii. 

raiyat may nob ac(j[uire a right of occupancy in land while subject to the custom 
of nthafidl, or in ehiir or dearah land, uuhil he has held for 12 years, s. 180 (1). 
Collector may declare that land has ceased bo be rkm^ or dmrahy s. 180 (3), 
custom that under-raiyat may acquire, s. 183, Ultistration (2). 

KOAD-CKSS: 

elainufor^ reoovsrahh as arreay's of rent, b. 47 of Act IX (B. C.) of 18S0. 
rent not. raeoeeraMe for land or tenwre not imladed 'm cess returtis, or of whirh 
return not made, ss 12, 20 of Act IX (B. 0.) of 1880. 

BUhES: 

procedure for making, amending, adding to, or cancelling rules under The Bengal 
Tenancy Act, 8. 190, 

8 . 

SALE :—See Purchaser, Sale for Arrears under Decree, 
of distrained property—See Distraint, 

of tenures in a summary icay, without decree, to realize their rent —See Sumiiary 
Sale, 

of tenures in n- summary way to recover rent due to Government —See Rdvenur 
Authorities^ Summary Procedure, 

avoidance of tenures, leases, on sale of estate for a rrears of revenue in penna^ 
ncntly settled districts, s. 37 of Act XI of 1859. 

7 vhat leases and tenures are eJiempted from the operation of this rule, ss, 37, 51, id, 
avoidance of tenures, leases, <^e,, on sale of estate for arrears (f revenue in noii^ 
permanently settled districts, b. 62, id, 

what leases, SfO,, are exempted from the operation of this rule, s. 52, id. 
these provisions not affected by Tenancy Act, s. 195 (c?). 

deposit hy tenure-holder to 2 ^‘eevent tenure being avoided by sale, &. 9, Act XI of 
1869. 

avoidance of temives, leases, ^e,, hy sale of transferable tenure for arrears of 
revemte, s. 12 of Act VII (B.C.) of 18C8. 

what leases, Sfc., are excepted from operation of this rule, e. 12, id, 

SALE FOR ARREARS UNDER DECREE: 

purchaser of tenure or holding sold in execution of decree for arrears of rent 
duo in respect thereof takes subject to “protected interests/’ s. 160. 
but with power to annul interests defined as “incumbrances,” s, 159. 
registered and notified incumbrance to be annulled only in case provided in 
The Tenancy Act, b. 159, proviso (a). 
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BALE FOR ARREARS UNDER DECREE;—if/ 

po^V'er of annulnient to b© exorcised only as provided iu same Act, s. 150, 'pr&* 
visa (b), 

doftnitiou of ‘^protected interests,’' s, 1(>0. 
meaning of tbp term ‘'incumbrance,” s. ICl (<i), 

meanuig of tb© term •' regi^t/cred and notified incumbrance,” b. Ifil (b), 
applicant for sale of teuiire or holding to produce stubemeufe containing wbat 
particulars, s. 162. 

order of attacbniont and the proclamatiom of sale to l>e siinultaueous, 8. 16M (1), 
pvroclamatioti of sale to state what particulars, s, 163 (2). 

to notify that tenure or holding at fixed rates Will first be put up subject to 
registered and notified mcumbrances, s. 163 (2) (<0* 

that ocoupancy-holding Will lj»e sold with power to onitiil all inoumbrances, 
e. 103 C2) (>), 

proclamation in what manner and where to be published, s. 163 (3). 
sale nob to bake place without wdtten consent of ja-lginent-dobtor until 30 day0 
after fixing up proclamation on the land, e. 103 (1). 
tenure or holding at fixed rates to he sold subject to registered and notified 
incumbrances, if sum bid satisfy decree and costs, a. 164 (1). 
in which cime purchaser may anuul inoumbranoes other than those registered 
and notified, s. 164 (2). 

if sum bid nob enough to satisfy decree, sale to be %yith power to annul all 
inctiirib ranees, s. 163. 

purchaser of occupancy-holdiug may proceed under Tenancy Act to annul all 
incumbrances, g. 166. 

procedure in order to annul incumbrances, s. 167. 
application to CoUeotor within one year for service of notice on incumbrancer, 
s. 167(1). 

to be aocompanied by fee for service of notice, s. 167 (2). 

Collector to serve notice, and incumbrance thereupon aiuiulled, s, 167 (3), 
rent of land of protected interest proved unfair at time of grant of lease may 
be enhanced to what is fair, s. 167 (4). 

Local Government may direct occupancy-holdings to be treated as tenures and 
sold subject to registered and notified incumbrances, 8. 16S. 
sale-prooeeds in what manner and order to be disposed of, s. 109. 
rent for time between iustibubiou of suit and date of sale may be deducted theire- 
from, s. 169 (1) (c), (2). 

provisions of Civil Procedure Code as to claims to attached property not to apply 
to tenures or holdings attached in execution of decrees for arrears due thereon, 
s. 170 (1). 

no release from attachment unless amount of decree and costs paid, s, 170 (2). 
judgment-debtor or person having interest voidable on sale may i)ay such 
amount, s. 170 (3). 

amount so deposited to be a first mortgage lien, s. 171 (a), (b), 
person depositing entitled to possession till amount repaid, s, 171 (c)* 
these provisions do not affect any other legal remedy, s. 171 (2). 





rAM FOR ARREARS TJNDER DEGREE;- 


Landlord and Tenant in Bengal, 



inferior tenant may satisfy decree and deduct amount from rent payable to bis 
immediate landlord, s. 172. 

decree-holder may bid for or purchase tenure or holding*, s. 173 (1), 
jiidg^ment-clebtor may not bid for or purchase, s. 173 (2). 

purchfise by judgment-debtor in name of third person may be set aside with 
costs and damages, e. 173 (3). 

judgment-debtor may have sale set aside by depositing amount of decree with 
costs and five per cent, on purobase-moncy, s. 174 (I), 
deposit must bo within BO days—order to set aside how enforced, s. 174 (2), 
no such application by judgment-debtor who seeks to set aside sale on ground 
of irregularity and substantial injury, s. 174 (2'), ovino. 
sale may not be set trside on ground that judgment-debtor had no saleable inter¬ 
est, s. 174 (3). 

registration, within one year after oommencement of Act, of instruments creat¬ 
ing inoumbrancos,s, 175. 

registering officers, on request of tenant or incumbrancer, to notify incumbrances 
to landlords, s, 17(3. 

these provisions do not extend legal power of creating incumbrances, s. 177. 
SECURITY; 

no (listraint when security has been given for payment of rent, s. 12R 
oil tranafer of pat%i Unarr, ss. 5, 6, 7 of Reg. VI11 of 1819. 

$E-PATNI: 

incidents of a se-patni under-temiro^ ss. 1, 4 of Reg. VIII of 1819, 

SERVICE TENURES : 

incident.^ of, not affected by provisions of Tenancy Act, s. 131. 

SETTLED RAIYAT ; 

continuous holding of land in a village for 12 years constitutes, s. 20 (1), 
land held may be different, s. 20 (2). 

raiyat deemed to hold laud held by person whose heir he is, e. 20 (3), 
land held by two or more co-sharers, deemed held by each, s. 20 (4). 
raiyat continues to be, one year after ceasing to hold land, s. 20 (5). 
raiyat recovering possession after supposed abandonment, s. 20 (G). 
presumption as to twelve years’ holding when land proved or admitted to be 
held by person as a raiyat, s. 20 (7). 
has right of occupancy in all land held by him in village, s. 21. 

SETTLEMENT See .Record of llights, 

SE UTLEMENT OFFICERS : 

powers and duties of, not affected by provisions of Tenancy Act, b. 195 (a). 
SHARER Sec Co-sharer^ Jomt Landlord, Joint Undivided Estate, 

SIONED: 

definition of the term in The Tenancy Act, s. 3 (14), 
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fePEi'.IA.L JXJDGBS : See Record of Wfjhts. 

A F I.E FOOD-OROrS : 
foi* purpose of preparing price-lists, s. 39. 

S UR LETTING: 

otherwiv^se than by registered snbdeaso, or with consent of landlord, not valid 
against landlord, s. 83 (1). 

no registration of sublease for term exceeding nine ye/irs, s. 85 (2d, (3). 
right of registered sub-lessee to offer of abandoned holding, s. 87 (4). 
no distraint of produce of part of holding sublet with landlord’s written consent, 
s. 121 (3). 

.sublessee entitled to deduct from rent payable to his landlord amount paid under 
pressure of distraint, fi. 137 (1). 

but this not to affect his right to sue for amount not so deducted, s. 137 (2). 
right of superior tenant to pievail in case of conflict ou distraint between superior 
or inferior rights, s. 138, 

SUnORDINATE JUDGE: 

no appeal from decree or order of, in certain cases, for recovery of rent, s. 153 (o). 
SUCCESSION : 

definitnott of the term in The Tenancy Act, s. 3 (13). 
to permanent tenure ; notice of, to be given to landlord, ss. 15,17. 

person succeeding and not giving notice caniiot recover rent, s. 16. 
to holding of raiyat who holds at fixed rates, s, 18 (al, 

SU.MMARY SALE : 

recovery of arrears of rent ly summary sale of tenures on wh ich the rnjht of selling 
for suck arrears has hem spee/ial\i/ reserved, ss. 8 to 17 aj Reg. VIII of 1819. 
proprietors entitled to apply twice a year for sale of suck tenures^ cl. 2, 3, iiL 
hut only for arrears of current year, cl. 3 of s. 17, id. 
first sale may he applied for on 1^^ Reisakk, cl. 2 of s. 8, id. 

specification of balances with notice to dtfavlters io be shich up in Collector's 
kackahri, ol. 2, s. 8, ld> 

similar notice to he published at zendndar'‘s sadr hacliahri and on land, cl. 2,8.8, id. 
service on difanlter personally not necessary or sufficient, cl. 2, s. 8, id. 
service md attestation of service of notice in the mof msil, cl. 2, s. 8, id. 
second sale may he applied for on l,vf Kartik, ol. 3, s. 8, id. 

to take place if ar rear equal one fourth the annual rent, cl. 3, s, 8, id. 

'sale not to ho stayed unless arrear claimed he lodged, ol. 1, s. 14, id. 
suit for reversal of sale to he decreed, if sufficient plea estahlisked, cl. 1, s. 14, id. 
rv'kat are sufficient picas or otherwise, Digest, pp. 84-85. 

purchaser to ho made party and to he indemnfed from loss, cl. 1, s. 14 of Reg. 
Ymofl819. 

defaulter may apply for smmiary investigation before sole, cl. 2, 8. 14, id. 
omission to apqdy for suck investigation no far to suit for reversal of sale/l)ig 0 st, 

p, 86. 



Sm-LAND :--See JThdmdr 
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lots tfi be sold in order of twiwe^ 8, 10 of Keg. VIII of 1819. 
zemmdar's affent to he present with aoeomt and receipt for notke, s. 10, id, 
n'h ich mufit he examined before the mle, &. 10, id, 
temindar exclusively respoimhle for these papers, s. 10, id. 
officer eondnotiny sale respormhle only for observance of rales, 8, 10, id, 
sale where and how to be conducted, s. 9, id. 

and by wham., s. 3 of Act VIII (B.O.) of 1865. . 

tenure to be sold free of all Uewnbrames created by s. 11 of Reg. TUI 

of 1819. 

certificate to be given to purahaser on^fayinent of purchase-money, cl. 1 of 8. 15, ui, 
zemindar hoimd to put purchaser in possession, cl. 1 of s. 15. id. 
purohaseds remedy, if zemindar fail to do so, cl. 1 of s. 15, id.; s. 3 of Act VIII 
(B.C.) of 1865. 

purehascr\<f remedy if opposed by defaulter or persons claiming under him, cl. 2, 3 of 
8. 16 of Reg. V’lII of 1819. 
saleprocecds how to be disposed of, s. 17, id. 

{rovertimenv securities may he substituted for cash in deposit, cl. S of s, 17, id, 
rules for the exercise of jurisdiction by tli^ Revenue Authorities, Act VI of 185.3. 

SURRENDER: 

raiyat not bound by lease may surrender holding at end of agricultural ye*ar 

B. 86 (1). ‘ ’ 

but liable to indemnify landlord against loss of rent, unless he has given three 
months’ notice, p. 86 (2). 

presumption that snch notice was given to be made in certain cases, s. 86 (3). 
raiyat may serve notice of surrender throdgh Civil Court, s. 86 (1). 
on surrender landlord may enter and let, or cultivate himself, s. 86 (5). 

- of holding subject to registered incumbrance not valid without consent of land¬ 
lord and incumbrancer, s, 86 (6). 

with this exception landlord and tenant mny arrange for surrender of whole 
or part of holding, s. 86 (7). 

raiyat’s right to surrender holding may not be taken away by any contract made 
after passing of Tenancy Act, s. 178 (.3) (c). 

SURVEY See Bengal Survey Act, Measurement, Record of Rights, 

Local Government may confer on Revemue-Officer power to survey any land 
s. 189(1) (&). 

T. 

TALUTC, TALU'KDAR :—See Patrii, Registry, Tenure, Tenure»holder, 

certain talnhdari tenures protected on sale of estate for arrears of revenue s, 37 
of Act XI of 1859. 

TANK; 

lease of land for, how far protected on sale of estate for arrears of revenue 
63. 37, 62 of Act XI of 186D ; s. 13 of Act VII (B. C.) of 1868. ’ 

on sale of tenure or holdinj; for arrears of its'own rent, s. ICO (c), 

T .3 


Index to the Law of 

TENANT See Itjectment, Forfeiture, Landlord, Rahjat, Rent, Record of 

Rights, Ttmtire-lioldev, 7'ramfer, 
definition of the term in The Tenancy Act, s. S (3). 
classes of tenants for purposes of the Act, s. 4. 
atteudanoe of, may nob be^^ompelled, s. 2 (4). 
payment of rent hy, after transfer of landlord’s interest, s. 74 (1). 
when released or not from liability for rent, &o., on transfer of his interest 
& 9 . 12-11 ; 18 (^0 5 i (*^) W 5 lUitetraiion ( 1 ), 
entitled to receipt on payment of rent, s. 66. 

aud to full discharge or statement of account at close of year, s. S7. 
may not materially impair value of land or render it unfit for purposes 
tenancy, ss. 23, 14 (h). 

may not plead title of third person against proprietor, &o., regi.stered under The 
Land liegistration Act, s. 60. 

inferior tenant entitled to deduct, from rent payable to his immediate landlord, 
amounts paid under legal pressure— See Distraint, Sale for Arrears under 
Decree, 

damages against, for neglecting to pay rent without reasonable or probable cause, 
s.68(l). 

exaction from, of more rent than he is liable to pay, s. 76, 

debarred from contesting measurement, if he fail to attend after order, s. 91 (2). 
viay not deny the title, at the ooniuiencctnent of the tenancy^ of the person who let 
him into possession, s. 116 of The Indian Eoideuce Act, I of 38i2, 

TENURE*. -See DmsUm, JPernument Tenure, Talult, 
definition of the term in The Tenancy Act, s. 3 (7). 

rent or rate of ronb of, unchanged since Permanent Settlement not liable to 
increase, s. 60 (1). ^ ‘ . 

presumption of uniformity since Permanent Settlement on proof of iini^prmity 
for twenty years, s. 60 (2). 

principle nob applicable to tenancy for years or determinable at will, s. 60 (4), 
or when Record of Rights made, s. 116. 

in estate not permanently settled—enhancement of rent on expiry of temporary 
settlement, s. 191. 

existing a t time of settlement, protected from avoidance hy sale of estate for ar\eai s 
of rexenne, s. 37 of Act XI of 1859 ,* s. 12 of Act VII (B. C.) of 1868. 
avoidance of tenures hy sale for arrears of revenue or rent'—Sale, Sale for 
Arrears under Decree, Summary Sale, 

2 ) ur chaser of transferable tenure sold for arrears of revenue has what powers of 
enhanceMont, s. 13 of Act VII (B- C.) of 1868, 
sipon which right of selling for an arrear of rent has been specially reserved by 
stipulation in engagements ’interchanged on its creation, ol 1, s. 8 of Reg. VIII 
of 1819. 

recovery of arrears of rent by summaj'y sale of such tenures without a decree—^ 
See Summary Sale, 

sale of tenure or holding in execution of decree for arrears of its o^vn rent—See 
Sale for Arrears under Decree, 
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Landlord and Tenant in Bengal, 

TENURE-HOLDEB :—See Enhnieementy Sale^ Tghuvo, 
meaning* of the term in The Tenancy Act, s. 6 (1). 
considerations in determining- whether tenant ia a, or a raiyat, s. 6 (4), 
presumption that tenant holding over 100 begahs is a, 8, 5 (5). 
aecortainmont of tenants, rents, holdings, &o., by llevenue-Officer on application 
of, 6S. 105-107, 

TERMS: 

definition of, used in The Bengal Tenancy Act, ss. 3, 5. 

TITLE: 

appeal when question of, determined by decree or order, s. 163. 

TRANSFER : 

notice to landlord of transfer of permanent tenure, ss. 12-14, 
of holding of raiyat who holds at fixed rates, s. 18 (tf ). 
tenant nob liable, in case of transfer of landlord’s interest, for rent paid to 
transferror unless transferree has given him notice of the transfer, s. 72 (1), 
nature of notice necessary where several tenants, s. 72 (2). 
transfer of his holding by occupancy- raiyat without landlord’s consent, ss. 73, 
178 (3) (d), 183, IllustratUm (1). 

Tenancy Act nob to confer right to transfer or bequeath service tenure, s, 181. 
TRESPASSER: 

instead of being ejected may be declared liable to pay a fair rent, s. 157. 

XJ. 

UNDER-BAIYATSSee Siihletting, 

meaning of the term in The Tenancy Act, s. 4 (3). 
law relating to, ss. 48, 49. 
limit of money-rent recoverable from, s. 48. 
restriction on ejectment of, s. 49. 

custom that occupany-right may be acquired by, 9,183, Illustration (2). 
TJNDER-TENXJBE See Tenure, 

included in the term v tenure ” in The Tenancy Act, s. 8 (7). 

avoidance oft hy sale of estate or tefiurefor arrears of revenue^ —See Sale, 

UNDER-TENEBE-nOLBEBS : 

•may ])ay arrear or deposit money a/itecedenfhj to jprevent avoidance of their 
imder-tenures hy sale of superior tenure^ el. 1, 2 of s. 13 of Reg, VIII of 1819. 
how to recover money so paid ^ cl. 4, 6, 0 of s. 17, id, 

USAGE See Custom. 

USE AND OOCUPATION: 

rent for, payable by raiyat allowed to remove away-going crop, s. 156 (^?). 
UTBANDI; 

raiyat may not acquire occupan-cy-rigbt iu land subject to custom of, until he has 
held for twelve years, s. 180 (1). 

meanwhile to pay such rent os may be agreed on, s. 180 (1), 
provisions of Tenancy Act as to nou-ocoupancy raiyats not to apply to, s.‘ 180 (2). 
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V. 



VILLAGE: 

meaning of the term in The Tenancy Act, s. 8 (10). 

raiyat becomes “ settled raiyat ” by holding any land in a, for twelve years, s. 20 


( 1 ), ( 2 ). 


WARDS, CODRT OF : 

management of estate or tenure of disputing co-ownera by, ss. 95, 97. 

Umes of land under management of, s. 9 of Act XV (B. C.) of 1870. 
tents in estates under management of how recoverahlo—Revenue Authorities 
Summary ProGcdure. 

procedure for realization of such rents not affected by Tenancy Act, s. 195 (h). 
WASTE LAND; 

provisions of Tenancy Act restricting contract nob to affect lease granted hond 
fide, for reclamation of waste laud, s. \l%, 2 irovuo i. 

or contract barring for 30 years’ acquisition of occupancy-right in waste land 
reclaimed by landlord, s. 178, ii. 


WATER: 


works for storing and distributing, to be presumed improvements with reference 
to raiyats’ holdings, s, 76 (2). 

WELL: 

construction of, as an improvement, ss. 76 (2) (a), 70 (1). 

lease of land for, protected on sale for arrears of revenue, ss. 37, 62 of Act XI 
of 1860. 

WORSHIP: 

lease of land for place of, how far protected on sale for arrears of revenue, s. 37 
of Act XI of 1859 ; s. 12 of Act VII (B. C.) of 1868. 
on sale of tenure or holding for arrears of its own rent, s. ICO (e). 

WRITING: 

agent must be empowered by, in order to act for landlord under The Tenancy Act, 
s. 187 (1). 


YEAR :'--See Agricultural Year. 
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SOME OPINIONS or THE PRESS UPON THE FIRST EDITIpN. 


“ Mr. Justice C. D. Field ho.s v/ritten nn admirable and exliatistiv^ work upon this . 
topic. . . . Mr. Justice Field appropriately commences his work with a review of 
and development of early property in land, the landholding of the Rommi Empii'"'» ^ 
.d bv the Celtic races, by ;'AVhom the Rovnan Empire was brol ^ Pjr 


appropriation of laud 


& 


then proceeds to treat of the incidents of feudal tenures, grants of hefs, ^S:c., .u,:. ^ l 

systems in England, villein tenures, copyholds, escuage, &c. In the following chapte 
tenures are described of Prussia and the. other Gerrn;u\ States, I'rance. Austria, B 
the Netherlands, Italy, Spain, the Ionian Islands, ike, I’he next division of 
comprehensive book aJibrds a distinct view, at once historical and of immediate inter tL'” , 
eolations between landowners and cultivators in Russia, European and Asiatic I'urkey, -f t Jjf'y 
are subsequently introduced ; and then follow four chapters in which the land-c]uestion } 
m regard to past, present, and future, is elaborately discussed. 'I he author, who h.d^ 
bestowed much attention upon this pressing topic, considers various proposed 

ing evils and questions of compensation.A work such as this was urgenr 

at the present juncture of discussion upon the landholding question. Mr. ^ 

treated this subject with judicial impartiality, and his style of writing is powerftf^ 
spiouous.”— find Queries, Augttst 1383. 


The latter half of this .... volume is devoted to an exhaustive description and 
of the various .systems of land-tenure that have existed or which now exist in British 1 :“/, ; ‘ * 

We may take it that, as regards Indian laws and customs, Mr. Field shows himself tc 
an able and skilled authority. In order, however, to render his work more complete,, 1 ^ 
piled, chieflv from Blue-books and simikir public sources, a mass of information havtn ,•! r^-f^renct 
to the land-laws of most European countries, of the United vStates of America, 

lasian Colonies. The points of comparison between the systems ol land-ten “J: 

up till recently in Ireland and the system of land-tenure introduced into India by the Ei 

a mistaken impression as to the relative position of ryots and zemindars, an? well broi 

Mr. Field. lie indicates clearly the imminence of a Land Question of immense ntf 

India, and indicates prettv plainly his belief that a system of tenancy based on contract' “J;! 

to the habits of the Indian population, and that it must be abolished in favour of 

main features of which would be fixity of tenure and judicial rents."— Field, -I 

July 1883. 

Mr. Justice Field’s new w'ork on 'Landholding, and the Relation of Landlord ai'^d Tenant 
in Various Countries; supplies a w^ant much felt by the leading public men in Bengjnl. •*.•••.• 
He gives a comfdete account of the aip-arian question in Ireland up to the present ckiy, . vvhicn is 
the best thing on the subject we have hillierto seen, "Hien he has chapters as to the R onian law. 
the Feudal system, English law, Prussian, French, German, Belgian, Dutch. Danish, b^-'^disU, 
Swiss, Austrian, Italian, Greek, Spanish, Portuguese, Russian, and 'I'urkish land-laws, vhich. . . . 
.... will enable controversialists to a]:>pear omniscient. On the Indian law he tells us all that is 
known in Bengal or applicable in this province." of Indict and Siatesmaf '» Augiu 

4t/i, 1883. 


“ It is a source of some regret to us that this valuable w'Ork has not fallen into out 
an earlier date. Its general scoi)e is sufificienily irvdicided by the title, and its object is ' 
record the result of the long and varied experience of a man, whose capacities and edu< 
cottiliined to produce in him a careful obsen-er and an accurate student. 1 he firs^ 
which attention is called is the. growth of the feudal system in Europe. From this 
passes to the tenure of land and the relation of landlord and tenant in England. H 
ar6 pursued upon the liistorical method, and the least that can be said of their result 
luitoiy of the growth of the present land system in England is outlined in as conrisc 

a form as in any other pook with wdiich we are acqiwinted. ....... I he* theory ot ei-— 

somewhat minutely discussed, and the ihagnitude of the evils which follow upon the ind^scrininot 
application of the English theory is indic^!t.e."’ ^ ‘ ■ "r '' 

of land-temir/j on tlE’'v’e. r.'« . . ,S h,: • i.;;,' ‘ 

.‘p,. V,in.T ^ 
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lie institiUt': 
in Ireland 
give to this 
n compulsb 
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“ yp6 
with referp 
with the U'l 
valuable 
Justice 



vidhMing, and the Relation of landlord mid lennnt. 

(torn imu: 

vv of defining the cofnparative' rights? v>f thit)' ydmifttM'rs ana Ar.vjw/-'.' ’ / inaiiv 

i an. oiaboratl comparison Ixtvveen the prbWenv.^ which 
tnd India— problems very similar m ihoir features . ... The. 

book is to say, .as we have no hesitotiou in saymg. thatu ou^bt iinmechately n.>be made 
ry pan of the course of study prescribed to successful candidates for the Uvil benm. 
Jr^ taiv ThMs\ 

o all those who wish to form sound opinions as to what ought to be done in Kngland 
nee to our land-laws, wo strongly urge the. necessity of making themselves «acquam^d 
Krsvs^enlfof other countries, for here especially is the comparative system most 
removing narrow and insular prejudice.^. We, ther^ore, cordiallv welcome Mr. 
d’s Sntribution to the literature of this question. Mr. Justice treld (who mv^X not 
ided with the English Judge of thO same muno) passes in re\jew the various tenliic& 

.s of Landholding tfiat prevail throughout Europe lurkey), m 

rkev in the United States of America, in Australm ano f ZeaUnd. 'i,; 

recommend all who have not yet studied the vexed Irish land question as a whok., 
r Field's resnnU of the history of qxiestion from the ermhe^ time 

Ml these things testify to the high qualifications which Mr. Field (who has now , 
been for ftjome years a Judge of the. highest Court in India) pos.sesses as a writer : 

systems of Bengal. At the present time, too, when tire relation >, , 

between and tlie raint/s are attracting so much attention 

valuable uj will be especially welcome. It fs now generally adrnitud wl n,nnv ..viSSiS 

nent Setth jof we svere guilty in India of the kiml of eiTor, of which so many exarnpUmM 
’ n^relv affordedTw the history of Ireland-7.7^., the error of trying to ‘ ‘ govern accord- 
rikb ^ideas'' in a country to which such ideas are eminently unsuited, and m ignorance 
lofthehablSS^s and prejudices of the people- .The .Hcmjtincnt S«lcnH-nt 

r Tustice Field says, " a mistaken attempt to introduce into Tncka tiie EngUsh systew 

r. Justite Field s. y^^^ recommend . . - writers. 

r on’ri' A.>Tued in the niiees of Mr. Justice Field, and If they do not benefit by the 

:',w“n art” te commiseration- W^sOninsar Meoin. 
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